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your waste 


Do you want to take the waste out 
of your business paperwork oper- 
ations? Want to save time, lower 
your costs, simplify routines? 

You can do it with Addresso- 
graph—the fastest, most accurate 
method of putting words and fig- 
ures on business forms. Addresso- 
graph writes such data as descrip- 
tions of materials, products, and 
properties; instructions for man- 
ufacturing, routing, and shipping; 
facts pertaining to employees, 
stockholders, customers, and 
prospects—in short, basic infor- 
mation in each department of 
every business. 


Address 
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Addressograph flexibility en- 
ables it to be utilized with any 
system, routine, or other office 
machines. And Addressograph 
can write as many as 5000 words 
or 30,000 figures a minute—with 
100% accuracy! 

Here is a step you can take now 
toward reconverting your office 
and factory for civilian produc- 
tion. Ask our Methods Depart- 
ment to tell you of the savings 
others in your industry are mak- 
ing with Addressograph meth- 
ods. Telephone our local office or 
write Addressograph-Multigraph 
Corporation, Cleveland 17, Ohio. 


essograph 


SIMPLIFIED BUSINESS METHODS 


Adédressograph and Multigraph are Registered Trade Marts of Multigraph 





Prices of hand model 
graphs begin at $12 
models at $177.50. Il 
the Class 1900 Addi 
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No. U-24 Burner 


How Important are JETS in Gas Burners? 


One outstanding point of superiority, which distinguishes Barber Burners from all “others, is their patented 
jei designs. For certain units (including most conversion and water heater burners) the famous standard 
Barber jet, with unique auxiliary air feed, operating on atmospheric pressure, produces the hottest, best 
directed flame, and the highest combustion available. On burners for other appliances, and those designed 
fe burn Butane and Propane, or any of the numerous special or bottled gases, we furnish slotted cap, or 
other special jets—always supplying the correct jet for the fuel and specific application involved. We also 
make adjustable valve jets for laboratory and industrial purposes. 


The engineering care and exactitude which Barber devotes to the single element of jets is indica- 
tive of the expert knowledge with which we seek to approach your individual burner problem. We make 
scores of types of units, hundreds of variations in size and shape, for every possible purpose. A quarter 
cf @ century of service to hundreds of gas appliance builders bears testimony to the merit of Barber 
engineering and design. Let our specialists work with you te perfect the burner, which is the heart of 
any post-war gas appliance you make, sponsor, or sell. 


SEND FOR LATEST CATALOG ON APPLIANCE AND CONVERSION BURNERS, AND PRESSURE REGULATORS. 


BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland 14, 


ARBER BURNERS 
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Quick Clean Threads 








Snap in the size die 
ead you want — from 
ither side, it can’t fall 
ut—and you’re ready to 
t smooth clean threads 
om 1/8” to 1-1/4” — 
uickly, easily. The heat- 
eated toolsteel dies are 
eautifully precision-cut 
d individually tested. 
\ handy feature is the 
asy reversal of dies to No special 
read close-to-wall pipe dies needed 
no special dies needed. for close-to- 
mooth internal ratchet, y wall threads 
rong malleable drive aka” 
ng. Buy OR and 11R 


readers . . . at your 





upply House. 


* Handy carrier with any combination of sizes. 








ak a * 
cr WORK-SAVER PIPE TOOLS 
|, 195 THE RIDGE TOOL COMPANY - ELYRIA, OHIO, U.S.A. 


$15.00 
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NE party, in this land of ours, who has been 
O getting plenty of favorable treatment 
over the past decade or more, is the American 
farmer. There is little doubt that he deserves 
favorable treatment, and that he could, per- 
haps, receive a few more benefits without off- 
setting the past years of hardship on the farm 
when our cities were getting richer while the 
business of raising crops became more and 
more unprofitable. These were the days when 
the Man with the Hoe was a horny-handed 
son of toil, who got a bigger mortgage for 
his trouble. 


In any event, it has become our established 
politico-economic policy to favor the farmer. 
We subsidize his crops. We subsidize his 
transportation through our Federal aid high- 
way system. We subsidize the education of his 
children. Since 1935 we have at least partially 
subsidized (to the extent of low-cost, long- 
term Federal loans to co-ops largely tax ex- 
empt) the farmer’s electric service through 
our REA program. 


These things can be justified on the broad 
principle of maintaining an economic balance 
between the farmer’s relative earnings anil 
standard of living and those of the urban tax- 


payers. Assuming that, in the absence of any 
other method of econonfic adjustment, the lot 
of the city dweller tends to become more 
flourishing and comfortable at the expense 
of the farmer, it is perhaps true that the Fed- 
eral government is the only, or at least the 
most convenient, device for funneling back 
the necessary economic benefits to the farm 
which will encourage the farmer to stay on 
the land and not rush off to the cities. 


> 


HEN that much is conceded, however, we 

are still confronted with a rising tide 
of governmental action which seems to stem 
from political habit, rather than from either 
equity to the farmer or any particular de- 
mand from farmers as a class. In plainer 
words, the politicians have made such political 
capital out of spending other people’s money 
for things to give the farmer that it is a fair 
question whether they really know when to 
stop. 


As long as we keep to our principle of aid- 
ing the farmer to the extent necessary to keep 
him happy on the farm, we should get into 
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CHARLES F. MASON 


Private industry knows how to keep the tele- 
phone down on the farm, 


(See Pace 85) 


no serious difficulty. But if we let farm aid 
become a political racket, there is a danger 
that we may go overboard on the subject. 
Strangely enough, with all the various things 
that have been done for the farmer during 
the past decade, the number of farms (as dis- 
tinguished from acreage farmed) has con- 
tinued to drop to an astonishing degree. Con- 
versely, during the depression years from 
1930 to 1935, when we heard so much about 
the desperate plight of the farmer, the num- 
ber of farms actually increased, 


CENSUS res show that in 1935 there were 
over 6,800, farms in the United States—an 
all-time peak—whereas in 1940 the number 
had dropped to a trifle more than 6,000,000, 
and up to April, 1944 (according to a pre- 
liminary estimate of the U. S. Agriculture 
Department), another 10 per cent drop car- 
ried the number of farms down to 5,500; 
000. The regular 1945 census now under way 
will probably show a further decrease — 
perhaps as much as 20 per cent — from 
the high point in 1935. We don’t know 
how to explain this apparent inconsistency 
growth in farms during a period of farm 
hardship and a drop in the number during 4 
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iley Unit at West Junction 
xceeds guarantee 





ctual Efficiency 
83.55% 


aranteed Efficiency 


81.9% 


ouston Lighting and Power Company re- 
y installed a 400,000 lbs./hr. Riley Steam 
erating Unit, 1000 Ibs. drum design pressure, 
PF. total steam temperature. The unit when 
Hucing 419,027 pounds of steam per hour 
ates at an efficiency of 83.55% though 
anteed efficiency was only 81.9%. 


TEST DATA 
est Junction Station 


Steam per Hour 
419,027 Ibs. 
m Pressure . 893 Ibs. 
etheater Outlet . 862 Ibs. 
n Temperature . 901°F. 
Heater Exit Temp. 349°F. 





10.67% 


t 18% 
Chimney Gas . 4.64% 


| ee .96% 
i 83.55% 


100. 00% 


uston Lighting and Power 
operates two additional Riley 
at Gable Street. 


i Li: W COMPLETE STEAM GENERATING UNITS 


KER CORPORATION, WORCESTER, MASS. STEEL-CLAD INSULATED SETTINGS - FLUE GAS SCRUBBERS 


J) 
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x PAGES WITH THE EDITORS (Continued) 


period of favorable farm earnings. Probably 
the turmoil of the war, with its drain on 
farm help and the lure of fancy war jobs, 
had something to do with it, in which case 
the drop would only be temporary. 


THE latest proposal to aid the farmer is in 
the form of bills to amend the Rural Elec- 
trification Act so as to permit the making 
of loans to REA co-ops and others to render 
rural telephone service as well as rural elec- 
tric service. After that has been done, it 
would not be surprising if the farm-loving 
politicians did not page through the farm 
economic statistics to find other items of use 
to the farmers. For example, there are more 
farms with telephones than there are with 
bathtubs. Why not establish a Federal Rural 
Bathtub Commission to aid Hiram to install 
modern plumbing facilities? A recent sur- 
vey showed that the war had taken a heavy 
toll of radio sets on the farm where radio 
is perhaps more important than in the city. 
There is a nice opportunity to help Hiram 
out. 


A RECENT issue of one'of the farm magazines 
had an article about the difficulty of farmers 
and their families in obtaining proper library, 
barbering, and beauty service treatment. 
There is a chance for the Federal government 
to send forth a traveling caravan of beauty 
operators, automobile libraries, and so forth, 
to bring the comforts of culture right into 
the hinterlands. 


* 


Ca back to the farm telephone situa- 
tion, the real facts would seem to indi- 
cate that the picture is not at all as black 
as it has been painted in some quarters. On 
the contrary, the telephone industry is pre- 
pared to bring more telephone service to the 
farmer than he ever had before. And, what 
is more, such a program is already well un- 
der way. 


Cuartes F, Mason’s article opening this is- 
sue develops this picture of the telephone in- 
dustry successfully solving the farm telephone 
problem. He is a well-known and respected 
figure in the telephone field—a veteran of both 
Bell and independent company experience and 
therefore well qualified to talk about both 
branches of the industry. Mason was born 
in 1882 in the little town of Leamington, War- 
wickshire, England, and came to New York 
city as a child. Following the Horatio Alger 
formula, he started work as a Postal Tele- 
graph messenger boy. In 1907, when the late 
Theodore Vail was perfecting the organiza- 
tion of the American Telephone and Telegraph 
Compariy, Mason: followed his Postal Tele- 
graph boss to San Francisco where the lat- 
ter was made vice president and general man- 
ager of Bell interests on the West coast. 


Mason continued with the Bell organiza- 
tion until 1924, by which time he had become 
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CLYDE OLIN FISHER 
An economic strait jacket is not an ind 
ment for an investor. 


(SEE Pace 99) 


manager of the southern division of the P 

cific Telephone & Telegraph Company. In th 

year MASON organized an independert tee 
phone property which has since become f 

largest independent telephone company in f 

United States—the Associated Telephon 
Company, Ltd., serving near Los Angeles. He 
is a former president of the United States 
Independent Telephone Association, 


a 


“hp pE OLIN FIsHER, author of the article on 
utility rate of return which begins on page 
99 of this issue, has been a member of the 
Connecticut Public Utilities Commission since 


July, 1941. Born in Kittrell, North Carolina, 
and educated at Trinity College (AB, ’11) in 
that same state, Dr. FisHER also graduated 
from Columbia University (AM. ’16) and took 
his PhD at Cornell University in 1919. Prior 
to his appointment to the commission, Dr. 
FISHER had much teaching experience, filling 
the post of professor of economics at Wesley- 
an University. He also served as an economist 
in matters involving labor and public utility 
relations. His work in the latter field ir 
cluded widely read articles in well-known 
business and regulatory periodicals. 


Noet CARRINGTON, whose article on ont 
in British utility services begins on page 
is an English writer residing in London. 


THE next number of this magazine will 
out August 2nd. 
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Better customer relations 


... 4a picture with 
TWO SIDES 


ARDEX Aistory and service records “*streamline”’ 
tomer contact work for ATLANTA GAS LIGHT CO. 


side of the picture is a smooth-working 
omer contact set-up that is building 
lic satisfaction and good will for the 
nta Gas Light Company. The other 
is “behind the scenes”. It’s the Kardex 
ralized record control on which this per- 
y organized service is vitally dependent! 
ir. C. F. Johansen, Treasurer of Atlanta 
Light Co., writes of Kardex from a 
ty executive’s point of view. 

e says, “The centralization of all infor- 
ion greatly facilitates customer contact 
k, and eliminates a great deal of confu- 
, Irritation, and duplicate handling which 
ously resulted when information had to 
pbtained from several different places.” 
Also”, adds Mr. Johansen, “a very val- 
e credit record has been established. The 
ty availability of complete information 
put the Credit Department in a much 
er position to pass on credit without de- 


lay and has substantially expedited this work 
in general. 

“The simplicity and flexibility of operation 
have permitted us to furnish satisfactory serv- 
ice to our customers as well as to other depart- 
ments concerned, notwithstanding rapidly 
changing personnel under war conditions.” 


We can add only this to Mr. Johansen’s 
generous statement: No more exacting test 
of a control system could have been devised 
than the trying and abnormal conditions 
imposed by the war itself. 

Let us send you detailed evidence of the economies and 
other benefits leading utility companies have obtamed 
with these systems. Write, wire or call our nearest 


Branch Office. 





SYSTEMS DIVISION 


REMINGTON RAND 


Buffalo 5, New York 


COPYRIGHT 1946 REMINGTON RAND INC. 
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YOLCAR PNEUMATICALLY OPERATED AUTOMATIC SEQUENTIAL 
SOOT BLOWER AND DESLAGGING SYSTEM 


The system designed to use either STEAM or AIR as the blowing medium 


AIR MOTOR DRIVEN ROTARY SOOT BLOWER UNIT 
WITH MULTI-JET HYVULOY, VULCROM, ALVULOY 
OR PLAIN STEEL ELEMENT AND BEARINGS 


<= VULCROMATIC MODEL LG-3 TYPE E-1 


Use Hy VULoy up to1900° F, 
VULcrom or AlVULoy up to 1600° F 
and Plain Steel up to 900° F. 


AIR MOTOR DRIVEN WATER WALL 
DESLAGGERS AND GUN TYPE MASS 
BLOWER UNITS. r 


MODEL RW AND MODEL RG=> 


12” Nozzle travel eliminates 
the necessity for air cooling 
in high temperature locations. 


RE ce ee ee 





Air motor driven long RETRACTABLE MODEL T-2 


For locations in boilers where the gas temperatures exceed 1900° F. 


Use either STEAM or COMPRESSED AIR as the Blowing medium. 
o ittent puff blowing—whichever preferred. 
A units driven with air motors—pneumatically controlled. 
Automatic nozzle position indicators for all retractable units. 
Complete automatic remote control from a conveniently located panel. 
Pneumatically operated shut-off valve controlling the blowing medium to the 
system. 
Automatic drainage of the soot blower piping system. 
Automatic recording flow meter to record the steam or air consumption for each 
soot blower unit. 
Reduces Labor and Fuel costs. 
Reduces Maintenance and Operating costs. 


VULCAN SOOT BLOWER CORPORATION 


Du Bois, Penna. 
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Yale University. 
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ment, Westinghouse Electric 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MONTAIGNE 





“Advertising is the mechanized counterpart in distrih 
tion of the machine in production.” 


v 


“The industries have to their credit a miracle of coy 


version. What is needed in the months to come is a 


equivalent miracle of reconversion.” 


aa 


“It is not merely the wasteful and extravagant ex 


penditures that must go [in balancing the budget]. There 


will be governmental activities which will be intrinsicall 


desirable, but which must be foregone because of theig 


cost. Many otherwise justifiable enterprises will have 
wait.” 


* 


“No group of businessmen in America has been more 


amenable to government regulation than the railroad ex 
ecutives. They have lived under it for three generatiou 
but they can’t have two regulatory masters. The govern 
ment must speak with a single voice and not with con- 
flicting voices.” 


aa 


“The last twenty-five years have witnessed no greate 


rivalry in any line of endeavor in all this country than the 


rivalry of competing forms of transportation. The rail 
roads have survived that ordeal; I know of no reason 
to shrink from anything the future may have in store fo 
them.” 

* 


“Few, if any, industries will need the full amount of 
power they now use in war production when they get baci 
to peacetime operations. However, new developments 
and faster and better operating practices through the 
of electrical equipment will keep the power demand f 
above the prewar level.” 


* 


“As free competition disappears from our economy, i 
place is inevitably taken by government regulation. Cor 
plete disappearance of free competition, then, me 
eventually complete regulatory control by the state ¥ 
all the dangers that implies to the continuance of 
ideals of American democracy.” 





It is | 
machi 
look 


Years 
howe. 
any b 
Burro 


machi. 


The r 
organ: 
constr 
users | 
at pea 
Burro’ 
of twe 
prede 
when 
as ren 
In the 
and ge 
Servic 


BURR’ 


Public Utilities Fortnightly 





The Best Machines 


A 
a 
a% 
Ege: 
5 ee, 
% 
te, 
2 





It is only natural that users who selected Burroughs 
machines for fine construction and fine performance 
look to Burroughs for the finest mechanical service. 
Years ago, in recognition of the fact that no machine— 
however superior in design and construction—can be 
any better than the mechanical service provided for it, 
Burroughs formulated a realistic service policy: The best 
machines deserve the best service. 

The result is today’s highly-trained, experienced service 
organization, whose intimate knowledge of Burroughs 
construction, adjustment and operation is helping more 
users than ever before to keep their Burroughs machines 
at peak operating efficiency. 


Burroughs service is available to the user under either 

of two plans: (1) a Burroughs Service Agreement at a ef 4 
predetermined, moderate annual cost; or (2) service 

when requested, at a moderate charge for each service ou + 
as rendered. All work is guaranteed by Burroughs. 

In these times—when good service is so very important > IN MACHINES 

and generally most difficult to get — Burroughs mechanical " IN COUNSEL 

Service is unequaled for efficiency and dependability. | IN SERVICE 

BURROUGHS ADDING MACHINE CO. + DETROIT 32 


GURING, ACCOUNTING AND STATISTICAL MACHINES + NATIONWIDE MAINTENANCE SERVICE + BUSINESS MACHINE SUPPL 
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Montreal Le Jour: 


Rosert C, CLOTHIER 
President, Rutgers College. 


AvBert J. FRANCK 
Special Accountant, Queens 
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“Peoples can make peace and keep the peace if they. 
will make governments their servants and not their © 
masters.” 


a 


“The transportation job in the first phase of the war 
has often been called a ‘miracle.’ The job ahead of us js 
even bigger.” 


> 


“At the end of this war, air transport will expand on 
an even greater scale than railroad expansion following 
the Civil War or the automobile industry after World 
War I.” 

a 


“Depressions are not acts of God, any more than wars 
are. They are the product of man-made institutions and 
the way we organize our society. We can and must or- 
ganize to prevent both.” 


* 


“The inevitable result of forcing a peacetime economy 
to the levels of employment and production attained un- 
der the pressures of war would be uncontrollable infla- 
tion and subsequent economic collapse.” 


* 


“Politicians and demagogues often confuse two dis ~ 


tinct words, wealth and capital. Unproductive wealth is 
not capital. It becomes capital only from the moment” 
when it is set to work to produce other goods. Wealth © 
that is asleep or is wasted is not capital; it is a social and © 
economic sore. Wealth set aside to produce other wealth © 
is not only a good thing, it is an economic necessity anda ~ 
social benefit. It is capital.” 


> 


“Science and technology have advanced so®fast that 
they have completely outstripped our progress and the © 
ability to work and live together in what we call humaa © 
relations. With the lessons of this war in mind we Cal” 
only believe that, if another war comes, civilization will 
cease and perhaps mankind with it. Only through educa ~ 
tion, and I use the term in the broadest sense, shall We) 
in the end be able to solve this problem.” : 


aa 


“The utility business has less justification than almost 
any other for illiberality in respect of wages and hours. It 
is not right invariably to pass on to the ratepayers all the 
benefits of the efficiencies which labor and management to- 
gether produce. Utilities are, after all, entitled to their 
costs and a fair return on investment, and I have never yet, 
in almost thirty-three years of contact with the utility busi- 
ness, heard of a utility being denounced by a regulatory 
hody for its generosity to the ‘common help.’” 





the Switching Equipment Ht¢.7z74.4 


SPECIALIST 


The development of Metal Enclosed, Iso- 
lated Phase Buses is another of the many 
R&IE contributions to the switchgear 
industry. 


This new bus design safeguards expensive 
equipment investments from such failures 
as are often caused by inter-phase shorts. It 
is consistent in cost with any type of bus 
structure. 


HORN GAP SWITCHI 


As shown below, Enclosed Buses are equally 
effective outdoors as a protection from con- 
tamination ever present around steel mills 
and many industries. 


INTERRUPTER SWITCHE 


CUTOUTS AND 


THERMO-RUPTERS 


SWITCH OPERATIN 
a 


SUBSTATIONS 


OPEN OR ENCLOSED 
ISOLATED PHASE 
HEAVY OUTY BUSE 
KIRK INTERLOCK 
SYSTEMS 


3 PMENT 
METAL CUE 
VLATED PHASE BUS can bx sppiica to 
almost any power station layout... . 
For details write to 
ESTIN EY 





an>D INDUSTRIAL ENGINEERING COMPANY 
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SAVE MANPOWER, 


MAINTENANCE, SPACE, 
AND ORIGINAL COST! 








, 


Model 105 Auto-Air on standard 114-ton truck illustrated 


Nhe, 


Power Take-Off in the truck-drive shaft eliminates separate compressor engine, 
drives wenn Air-Cooled Compressor from the truck engine — extra 
or 


f A i N A Davey Heavy-Duty Truck 


truck space men, material and equipment. Davey Air-Cooled Compressors and 
H. D. Truck Power Take-Offs are engineered for the highest operating effi- 
ciency. Davey originated truck-driven Auto-Air Compressors and has more of 
these units in service than all other manufacturers combined. pore alone offers 
Auto-Air Combinations . . . Compressor and Power Take-Offs . . . Guaranteed 


as a unit. 
Davey Auto-Air is available in 60, 105, 160, 
210 and 315 cubic feet capacities. In addition 
to standard Auto-Air Compressors, Davey 
offers Compressor-Welder Combinations for 
mounting on the same truck, driven by the 


DPA I Y om eae ores the Davey Heavy-Duty 


C3307 2 C7 a. Write For Complete Davey Catalog E-172. 


Davey Compressor Co., builds a complete line 
ENT H 10 of Portable and Stationary pees 5 Heavy- 
a Truck Power Take-Offs and Pneumatic 

N ‘aws. 


‘om £2 
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Save to Win 
with these four simple rules 


...is a vital principle 


of battery care: ef. . 

of utility operationl 
Keep adding approved water at 
regular intervals. Most local water 
is safe. Ask us if yours is safe. 


Keep the top of the battery and 
battery container clean and dry at 
all times. This will assure maximum 
protection of the inner parts. 


Conservation of materials is no new story 
to the men who operate public utilities. 
With thrift and efficiency they have always 


planned for conservation. 
Keep the battery fully charged— 
but avoid excessive over-charge. 
A storage battery will last longer 
when charged at its proper voltage. 


They’ve squeezed the last ounce of use 
out of materials and equipment in their 


Record water additions, voltage, care . . . and today, that need is intensified. 
and gravity readings. Don't trust 
your memory. Write down a com- 
plete record of your battery's life 


history. Compare readings. 


One helpful principle to follow is that of 
“Buy to Last—Save to Win.” Buy quality 
products and equipment, then care for it to 

avoid needless replacement. That conserves 
toto coory Yas tiers ite bese raw materials, labor, and space in factories. 
Form 3228. It frees these productive elements for essen- 


Ex : de tial war production. 
THE ELECTRIC STORAGE BATTERY 
CHLORIDE: Philadelphia te 
BATTERIES Exide Batteries of Canada, Limited, Toronto 


If you wish more detailed information, or 
have a special battery maintenance prob- 
lem, don't hesitate to write to Exide. 
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ARMORED CABLE - RUBBER POWER CABLES : VARNISHED CAMBRIC CABL 


CRESCENT 
IMPERVEX 


TRENCH 
CABLE Tvsene 


FOR USE 
UNDER GROUND 


SERVICE ENTRANCE CABLE 


Suitable for installations in ducts or in direct contact with the earth. 
The copper conductors are insulated with IMPERVEX moisture re- 
sisting Type RW insulation and are permanently protected by a heavy, 
tough Neoprene jacket that is sunproof, flameproof, and highly re- 
sistant to oil, acids, alkali and water. It is approved by Underwriters’ 
Laboratories as Type USE-Underground Service Entrance Cable. 


CRESCENT IMPERVEX TRENCH CABLE—Type RR—provides 
a low cost, easily installed, permanent, underground circuit between 
power line and buildings or between buildings of mines, institutions, 
farms, and estates, etc. Furnished in sizes #14 to #4/0 A.W.G., two, 
three and four conductors. Our Engineering Department will be glad 
to recommend a cable best suited to your needs. 
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CRESCENT INSULATED WIRE & CABLE CO. 
TRENTON, N. J. 


CRESCENT {a 


WIRE and CABLE 


UILDING WIRE + IMPERIAL NEOPRENE JACKETED PORTABLE CA 


WWELDING CABLES 
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KINNEAR DOORS 
offer ADDED 
SAVINGS with 
this KINNEAR 
Motor Operator 





Fd 


A touch on the button assures “attention-free” operation of 

the KINNEAR Motor Operated Rol.ing Door giving added 

savings in manpower, in heating and air conditioning costs, 

and in time 

The KINNEAR Motor Operator is an integral unit. The 

motor is a specially designed high torque output unit utilizing 

machine cut gears and precision bearings. 

OTHER KINNEAR FEATURES INCLUDE: 

Flexibie steel slat curtain that coils out of the way. ..Kin- 

near’s “tough” all-steel construction stands up under hard night-and-day service. . . . All wall, floor 
and ceiling space around door is always usable. . . . Many others. For complete information, write 
today! The KINNEAR Mfg. Co. Factories: 2060-80 Fields Ave., Co.umbus 16, Ohio; 1742 
Yosemite Ave., San Francisco 24, Calif. 


Offices and Agents in Principal Cities. 


fo KINNEAR 
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Now Off the Press 


UTILITY AND 
TRANSPORTATION 
REGULATION 
IN WARTIME 


A Volume Containing the Entire Proceedings of the 1944 War 
Conference of the 


NATIONAL ASSOCIATION OF 
RAILROAD AND UTILITIES COMMISSIONERS 





Including round-table discussions and reports on the following timel; 
and important subjects: 


Depreciation Problems (1944 report of Committee on Depreciation) 

Air Commerce Legislation—Excess Profits Taxes—Telephone Regu- 

latory Problems—Electric and gas problems in the transition from 
war to peace economy—Disposition of Excess Earnings— 
Deferred Maintenance—State regulation of Interstate 
Commerce Not Subjected to Federal Regulation— 
Separation of Judicial and Administrative 
Functions of Regulatory Commissions— 
Accounting and Valuation—These 
and Others 86.00 

COMMITTEE REPORTS SEPARATELY PRINTED AND OTHER 1944 PUBLICATION 
OF THE NATIONAL ASSOCIATION OF RAILROAD AND UTILITIES COMMISSIONERS 
1944 Depreciation report (Supplement to 1943 report) ........¢.....ccccceeccecves $1.9 
B9GD ee une (277 BORER): 0. sc occ ceo We ccc acds cs cocceicdcDeaaemance 4.0 
IED ods d cosscenednicdtpvcdeessedetectbsse+easetueaea | 
RO EE. COMOEE (ow cod cp aviéesccccbcahebsbdinnciencsdscececen thane I 
Legislation (containing 12 resolutions adopted by the Conference) ..............-++ 1,00 
Electric and Gas Company regulatory problems, Address of R. W. Peterson 

of Wisconsin m 
POE TIL. ki biv'y Wibn doc a54 ons. shaban sac kiodueneentievasckineenai 1.0 
Disposition of Excess Earnings, address of Gilbert Shilson of Michigan ..........- 0 
Deferred Maintenance, address of Harry M. Miller uf Ohio ..................- a 
State regulation of interstate commerce, address of Jchn E. Benton ........-..... ’ 
Interpretations of Uniform Systems of Accounts for Electric Utilities 
Interpretations of Uniform System of Accounts for Gas Utilities ...............-+- 1.50 
Interpretations of Uniform System of Accounts for Water Utilities ............... 1.50 

(Where remittance accompanies order we pay forwarding charges) 


NATIONAL ASSOCIATION OF RAILROAD 
AND UTILITIES COMMISSIONERS 


7413 NEW POST OFFICE BUILDING WASHINGTON, D.C 
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There’s a CLEVELAND Model that will ex- 
actly fit your trenching job and deliver maxi- 
mum trench at minimum cost whether it's 
for: — WATER — Oil — GAS — TELEPHONE 
— SEWER — GASOLINE — POWER — 
DRAINAGE or FOUNDATIONS. 
CLEVELAND'S close intimate contact with 
the various types of trenching projects and 
an accumulated engineering and field expe- 
rience, covering over 20 years, can help you 
select the logical machine to most efficiently 
and economically meet your special job. 
Avail yourself of this experience — contact 


= 
ae 


a 


THE CLEVELAND TRENCHER COMPANY 
20100 ST. CLAIR AVE. « CLEVELAND 17, OHIO 
“CLEVELANDS” Save More... Because They Do More 
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BRING YOUR BILL ANALYSES 
UP TO DATE 


You can save 50% in time and money with 


THE ONE- dates hhh 





OF BILL ANALYSIS 


LL but current bill frequency data has been rendered obsolete by the 
marked increase in kilowatt-hour sales. How much of this load will 
you retain? 


Now is the time to bring your bill analyses up to date. In addition to a 
knowledge of the existing situation, certain trends may be disclosed which 
will be of considerable value to you in planning your post-war rate and pro- 
motional programs. 


The One-Step Method of Bill Analysis is ideally suited to meet the needs 
of this problem. It does away with the neceggity for temporarily acquiring, 
training and supervising a large clerical fore G Our experienced staff plus our 
specially designed Bill Frequency Analyzer machines can turn out the job in 
a few days and at the cost of only a small fraction of a cent per item. 


We will be glad to tell you more in detail about this accurate, rapid and 
economical method for obtaining a picture of your customer usage situation. 
Write for a copy of the booklet “The One-Step Method of Bill Analysis.” 











Recording & Statistical Corperaitin 
Utilities Division 
102 Maiden Lane, New York 5, N. Y. 


Chicago Detroit Montreal 
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~ 1I§ BUILT INTO 


MICA 
CAPACITORS 


* The many processes that are required in pro- 
ducing SANGAMO MICA CAPACITORS in- 
volve numerous critical operations. Some of these 
are MICA SPLITTING, MICA GAUGING, 
MICA PUNCHING, MICA INSPECTION, and 
CAPACITOR STACKING. 


* To achieve EXCELLENCE, a well planned, 
effective quality control is maintained every step 
of the way. Skilled operators have the most mod- 
ern mechanical equipment with which to work. 
This, together with competent supervision, has 
enabled SANGAMO to play an important part 
in meeting the heavy and exacting requirements 
of wartime America. 


* The complete line of SAN- 
GAMO MICA CAPACITORS 
merits every confidence of the 
most exacting user of Capacitors. » 








a 





Ne 


‘aks * Za 
Ness 
SANGAMO ELECTRIC COMPANY /1.\80' 
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The Pace of Victory 
Permits Only A 
Congratulatory Handshake? 


American Industry merits a decoration for its fine 
record in the Mighty 7th! But, as our newly decorated Pacific 
heroes return to combat, so industrial leaders are back into Bond 
action—consolidating Payroll Savings Plan gains! 


Many are working to keep all new subscribers to the 
Payroll Savings Plan. By selective resolicitation each 
is being urged to maintain his Bond buying allotment. 
Many are also using selective resolicitation to urge 
all workers who increased their subscriptions to con- 
tinue on this farsighted basis. 


Help to curb inflationary pressures and harvest peacetime pros- 
perity by holding your Payroll Savings Plan to the mark set in 
the Mighty 7th! 


The Treasury Department acknowledges with appreciation the publication of this message by 


PUBLIC UTILITIES FORTNIGHTLY 


This is an official U.S. Treasury advertisement prepared under the auspices of 
the Treasury Department and War Advertising Council 

















ABORATORY TESTS PROVE: 


TRANSITE DUCTS 
IFFUSE HEAT FASTER! 


ROM LABORATORY TESTS lasting more than two 
years comes proof of the superior heat-dissipating 
lities of Transite Ducts. 

y applying the data from the tests to specific field 
hditions, J-M Engineers have determined the com- 
ative I2R losses of underground ductways in actual 
ration. They have found, as a result of a number of 
h studies that Transite Ducts dissipate these losses 
to 13% faster than the other ductways tested. 
t is apparent, therefore, that cables in Transite Ducts 
ea higher inherent load capacity. Or, carrying rated 
ds, cables will run cooler, thereby reducing copper 
bes and increasing cable insulation life. 

ansite Ducts are strong, immune to rust and rot, 
bmbustible, not affected by electrolysis or galvanic 
on. Smooth bore makes possible long cable pulls 
easy replacements. Long, lightweight lengths can 
quickly installed. And, a variety of fittings simplifies 
n the most complicated installations. rs 
 ritefor Data Book DS 4 10, Johns-Manville, q 

. 40th St., New York 16, N. Y. Md 





hns-Manville / 
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HYDRAULIC TURBINES 
and 


ACCESSORY EQUIPMENT 


NEWPORT NEWS SHIPBUILDING 
AND DRY DOCK COMPANY 


NEWPORT NEWS, VIRGINIA 
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SPRING HANGERS 


1. Compute the load 
2. Select the required stock size 


When spring hangers for modern flexibly sup- 
ported piping systems are “tailor-made” for each 
load condition, a lot of scarce engineering and 
drafting man-hours are required in designing. The 
Grinnell Spring Hanger will save this time —it is 
“pre-engineered for the job.” The capacity you 
need is conveniently “packdged” — one of 14 stock 
sizes. 


123% MAXIMUM CHANGE IN SUPPORTING FORCE 


OF SPRING IN 3s" VERTICAL TRAVEL--IN ALL 


GUIDES PREVENT CONTACT OF COILS WITH CASING 
WALL OR HANGER ROD AND ASSURE CONTINUOUS 
ALIGNMENT AND CONCENTRIC LOADING OF SPRING 


COMPACT—REQUIRES MINIMUM HEADROOM 


ALL-STEEL WELDED CONSTRUCTION MEETS 
PRESSURE PIPING CODE 
14 SIZES AVAILABLE FROM STOCK--LOAD RANGE 
FROM 84 LBS. TO 4700 LBS. 
EASY SELECTION OF PROPER FROM SIMPLE 
CAPACITY TABLE 
INSTALLATION IS SIMPLIFIED BY INTEGRAL LOAD 
SCALE AND TRAVEL INDICATORS 
UNIQUE SWIVEL COUPLING PROVIDES ADJUSTMENT 
AND ELIMINATES TURNBUCKLE 

Write for descriptive folder om Fig. 268 

Pre-Engineered Spring Hangers. 
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FOR Lasting Good Meahuremeni . . 
aa 
P TT SBURGH 
ARCTIC METERS 





Ofs. in THE 


DISC METER FIELD 


The disc type of meter is acknowledged by 
many to be best suited for all-around general ser- 
vice conditions; for systems where the cost of 
pure water is low or the supply is abundant. 

In the Pittsburgh Arctic, water meters buyers 
have discovered a new criterion by which to 
judge disc meter performance. Correct propor- 
tioning and design have been combined with 
balance and precision workmanship. The Pitts- UNIT ASSEMBLY OF WORKING PARTS 
burgh Arctic is truly a superior measuring instru- date inte tens habia 

ment—one durable in construc- cluding the snap-joint measuring chamber, the disc 

° d ° . ° bili and the enclosed intermediate train, are assembled as 

tion and exacting in its ability a complete unit before being placed in the meter case. 

to accurately record all flow This form of construction assures correct alignment 

: . of all parts without binding; simplifies repair shop 

rates over a long period of time. procedure, and also protects the working mechanism 
Write for bulletin in the event of freezing. 


PITTSBURGH EQUITABLE METER COMPANY 
ATLANTA HOUSTON MERCO NORDSTROM VALVE COMPANY SAN FRANCISCO BOSTON 
BROOKLYN PITTSBURGH Main Offices, Pittsburgh, Pa. LOS ANGELES CHICAGO 

KANSAS CITY TULSA NATIONAL METER DIVISION, Brooklyn, N. Y. SEATTLE ‘NEW YORK 


Witter Vetirs. 
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pLSHVESS s) STEMS 


@ Here are some of the advantages 
that accrue to users of Egry Business 
Systems: Positive control over every 
recorded transaction; greater accu- 
racy through the elimination of mis- 
takes caused by thoughtlessness, 
carelessness and temptation; more 
records written in less time and with 
less effort; fewer clerks and office 
machines required. Utility compa- 
nies have found that Egry Business 
Systems handle their voluminous 
and complex records accurately, 
eficiently and speedily. Investigate 
today. Literature sent on request. Or 
a free demonstration may be ar- 
ranged in your own office at your 
convenience. Address Dept. F-719. 


ee 


with EGRY BUSINES 





s SYSTEMS 





EGRY SPEED-FEED may be attached to any 
standard typewriter in one minute without 
change in construction or operation, and 
with Egry Continuous Forms, practically 
doubles the output of the operator since all 
her time becomes productive. 


EGRY TRU-PAK speeds the writing of all 
handwritten records. Eliminates mistakes 
and assures positive control over all re- 
corded transactions. 


EGRY ALLSET FORMS are individually bound 
sets, interleaved with onetime carbons for 
immediate use for either typed or hand- 
written records. 


THE EGRY REGISTER COMPANY, DAYTON 2, OHIO 


EGRY CONTINUOUS FORMS LIMITED, King and Dufferin Streets, Toronto, Ontario, Canada 
Egry maintains sales agencies in all principal cities 
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Among the U. S. submarines and their personnel which have been 
awarded decorations for service against the enemy are the following: 


Porpoise U.S.S. Haddock *U.S.S. Tang U.S.S. Bang 


Pike U.S.S. Halibut U.S.S. Apogon ry — 
Fa : aice 
Plunger U.S.S. Herring U.S.S. Aspro USS. Sterlet 


. Pollack U.S.S. Kingfish U.S.S. Batfish 

. Snapper U.S.S. Shad US.S. Archerfish uae oe 

. Sungray *U.S.S. Grayling U.S.S. Sandlance USS. Burfsh 

. Drum *U.S.S. Grenadier U.S.S. Picuda U.S.S. Pipefish 

. Flymg Fish *U.S.S. Gudgeon U.S.S. Pampanito U.S.S. Piranha 
Finback U.S.S. Seahorse U.S.S. Parche U.S.S. Ronquil 


*Reported missing and presumed lost. 









J.$.$. Pike from an 
ficial U.S. Navy photo 


ee ges 
FOR GALLANTRY IN ACTION 


The U. S. submarines listed have achieved distinction either 
through the bestowal of the Presidential Unit Citation, or the 


es ee awarding of individual honors to their personnel while 
> engaged in operations against the enemy 
(Ci Since the sccess of these operations attests not only th 
P courage and high devotion to duty on the part of officers an 
crew, but also depe ndable etaselauilelilas of equipment, we a! 
oO more than pleased to state that all of the submarines listec 
as well as many others not represented), are served by 


ELLIOTT ELECTRICAL PROPELLING 
MACHINERY—GENERATORS, MOTORS 


FLLIOTT °°" " 











Atilities Almanack 


Due to wartime travel restriction, conventions listed are subject to cancellation. 


i Colporatine Electric Association will hold annual meeting, Vale, Or., 
ug. 14 














G American Water Works Association, Western Pennsylvania Section, will hold meet- 
ing, Pittsburgh, Pa., Sept. 14, 1945, 





§ National Association of Railroad and Utilities Commissioners will hold annual con- 
ference, French Lick Springs, Ind., Sept. 17-20, 1945. 





{ New England Gas Association will hold Home Service Development Conference, 
Boston, Mass., Sept. 17-21, 1945. 





@ American Water Works Association, Michigan Section, will hold meeting, Flint, 
Mich., Sept. 19, 20, 1945. 





4 Chamber of Commerce of the United States will hold board meeting, Wash- ey) 
ington, D. C., Sept. 21, 22, 1945. 





1 he ag sor Works Association, Southwest Section, will hold meeting, Oct. 
15-17, 194 





9 American Water ets. Association, California Section, will hold meeting, Los 
Angeles, Cal., Oct. 23, 1945. 





4 American Water Works Association, Wisconsin Section, will hold meeting, Milwaukee, 
Wis., Oct. 30, 31, 1945. 





{ American Water Works Association, North Carolina Section, will hold meeting, 
Charigtte, N. C., Nov. 5-7, 1945. 





{ American Water Works Association, Virginia Section, will convene, Roanoke, Va., 
Nov. 8, 9, 1945. * 


S 
S 





G American Water Works Association, New Jersey Section, will hold meeting, Atlantic 
City, N. J., Nov. 8-10, 1945. 








T { American Water Works Association, Florida Section, will hold meeting, ¢ 
Nov. 15-17, 1945. 


z AUGUST z 


1 | \W | 1 $ ag ay’ of Commerce of the United States will hold board meeting, Washington, 











, Nov. 30-Dec. 1, 1945. 
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T. Horydczak 


Power in the Rough 


Great Falls site on the Potomac river—recently subject of power and flood- 
control development proposals by the Army Board of Engineers. 
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America’s Farm ‘Telephone 


Program Is}W ell on Its Way 


The telephone industry, says this author, can and will successfully meet the 
challenge of bringing more and better telephone service to every American 
farmer within possibly reasonable limitations. Indeed, it is already doing so. 
The suggested intrusion of governmental interference at this point can only 
complicate the program, if not delay its accomplishment. 


By CHARLES F. MASON 
PRESIDENT, ASSOCIATED TELEPHONE COMPANY, LTD. 


FEW days after victory in Eu- 
A rope was proclaimed, the War 

Production Board announced 
the results of a survey it had been mak- 
ing concerning how many and how 
badly the American home front wants 
to buy certain appliances. It showed 
that millions of American household- 
ers are just waiting for an opportunity 
to buy new refrigerators, washing ma- 
chines, radios, hot water heaters, and 
80 forth. Naturally enough, this sur- 
ty did not include some two million 


American homes reported to be wait- 
ing for the removal of war restrictions 
to put in new telephone service. 

I say “naturally enough,” because 
we have become accustomed to making 
a clear distinction between utility ap- 
pliances which are bought, maintained, 
and occasionally replaced by the cus- 
tomers themselves and only incidental- 
ly serviced by the gas or electric utility 
for purposes of mere operation. These 
are distinguished from the telephone, 
where the service and the “appliance” 
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are indivisible—where the instrument 
is merely the terminal device by which 


service is rendered. 
—- a distinction is not only natural 
but entirely correct. Yet I some- 
times wonder if the public would not 
get a little clearer picture of the social 
utility of the telephone if we were to 
compare its function with ordinary ap- 
pliances bought by the consumers 
themselves. In plainer words, let us 
consider what happens in the typical 
generation cycle of the average mod- 
ern American family, urban or rural. 
When the parents are young and babies 
come along, the washing machine be- 
comes an important home appliance for 
obvious reasons. When the children are 
a little larger and bring the normal 
amount of kid dirt into the house, the 
vacuum cleaner and hot water heater 
assume more importance. Still older, 
they want individual radios in their 
rooms. Finally, they marry and depart 
to make homes of their own. The older 
folks are likely to retire the washing 
machine and patronize the more con- 
venient laundry service. The married 
children have probably taken their 
radios with them. The hot water heater 
stays on, but with less strenuous use. 
So does the vacuum, and even it may 
not be replaced. 

Now, during the diminuendo phase, 
nobody thinks of blaming the gas or 
electric companies because of the drop 
in number of monthly cubic feet or 
kilowatt hours consumed by this 
shrinking family unit. Nobody says 
these utility services, as such, are fall- 
ing down on the job because a particu- 
lar appliance may be retired. It is gen- 
erally understood that the departing 
load from the older household is being 
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renewed with interest in other younger 
households. Life goes on. 


N-: in an oversimplified way per 

haps, that is about what has hap. 
pened in the case of our rural telephone 
service which goes far to explain the 
drop in the number of rural stations 
which began about 1920, reached a 
low-water mark about 1935, and has 
been recovering rapidly despite war re. 
strictions since 1940. Chart I accom. 
panying this article shows the “pitch” 
of the curve for this decline and recov. 
ery of rural telephones. 

Continuing our analogy, in 192) 
there were, roughly, two and three. 
quarter million rural telephones in the 
United States.? In 1920, the rural tele. 
phone performed a number of vitd 
services for the farmer some of which 
have since been taken over by other 
facilities. In 1920, there were few hard 
roads in the real farm country, few 
automobiles, and no radios. To the 
snowbound or mud-bound farmer o 
1920, the telephone was the only readi- 
ly available link to the outside world. It 
brought him news, weather informe 
tion, social contacts generally, and: 
control method whereby he could, with 
the codperation of his neighbors, make 


1 The distinction between a rural and fam 
telephone should be borne in mind, For ir 
stance, a paraphrase or interpretation of th 
United States Census Bureau’s long definitiot 
of a farm is “A tract of land of three acre 
or more devoted to agricultural purposes—0 
less than three acres, provided that there is 
gross income from agricultural products of # 
least $250 per annum and includes such units # 
nurseries, mushroom cellars, apiaries, ¢tt, 
which, however, are not necessarily located i 
rural areas.” A rural telephone, on the other 
hand, is in general outside of the base rate & 
urban territory served by the telephone com 
pany. It 1s estimated that at least 80 per cet 
of the rural telephones are on farms m 
areas, the others being in country stores, 
stations, etc. 
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CHART I 
TREND OF RURAL TELEPHONES IN THE UNITED STATES 
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the most efficient use of what limited 
horse-drawn or other physical trans- 
portation, including “shank’s mare,” 
was still open to him. It was, in short, 
a rather rough, early substitute for 
many conveniences the farmer has 
since come to enjoy. 

We know, of course, what has hap- 
pened since then, with our great high- 
way system and distribution of auto- 
mobiles, and rural electrification with 


its radios and other appliances. The 
telephone on the farm continued as a 
useful service. But during that particu- 
lar phase in the evolution of American 
farm life—namely, from 1920 until the 
beginning of the great depression a 
decade later—it did not, admittedly, 
have the same indispensable quality 
which it had prior to 1920. Good roads 
even induced many farmers to move 
into town; planting, cultivating, and 
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harvesting are being done on an urban 
dweller’s “day’s work” basis with a 
15- or 20-minute drive at morning and 
evening to get back and forth between 
home and the job.* This is important 
to remember when we analyze the rea- 
sons behind the relatively slow recov- 
ery of the rural telephone when the de- 
pression did begin to lift about 1935. 


we the depression really began 
to bite deeply into the American 
farm economy in the early thirties, it 
found the farmer’s commercial credit 
pretty well extended. Many farmers 
were still under obligations for the 
purchase of automobiles, radios, and so 
forth. During that dark era, which 
hit the farmers in such _ sec- 
tions as the “dust bowl” so directly and 
so menacingly, the farmer was obliged 
to liquidate his obligations and, all too 
often, his assets. But, by the same 
token, when the depression commenced 
to lift for the farmer—about 1936— 
he began to take on new obligations in 
the order of their indispensability for 
comfortable farm life. 

It was not simply a choice of buying 
another car or else getting the telephone 
back. The relative price of these two 
items precluded such direct competi- 
tion. But it turned out, however, that 
the farm telephone found itself at this 
point in competition for the farmer’s 
dollar with a whole host of modern 
farm improvements—a newer radio, 
‘farm machinery, rural electric power 
and the numerous appliances that go 
with it to make it really serviceable, 
and, of course, the new car. Each such 
new purchase, large of itself for the 
modest cash dollar income of the aver- 


® According to sixteenth census of the United 
States, 1940, 9.7 per cent of the farms in the 
United States were unoccupied. 
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age farmer, threw up an additional 
sales barrier against other older (per- 
haps less glamorous, at the time) items 
which the farmer had learned to do 
without during the depression years, 
At any rate, the record seems to show 
that old reliable farm telephone sery- 
ice had to take a back seat, temporarily, 
in the farm families’ affections during 
this period when it was naturally anx- 
ious to accumulate all the newly avail- 
able items which go to make up what 
we proudly hail as our American stand- 
ard of living. 


B"” it would be wrong (and the 

more recent record clearly demon- 
strates that it is wrong) to assume that 
the American farmer ever intended to 
go along indefinitely without the tele- 
phone service he had had to surrender 
during the hard times. Chances are he 
simply put the telephone in the back of 
his head as one of those nice things he 
would like to have just as soon as he 
could conveniently get around to it. 
After all, he probably figured the tele- 
phone service would always be there 
waiting for him, but if he didn’t get in 
on all this important new stuff which 
was coming off the consumer produc- 
ing lines in those prewar days, he might 
“miss out” on it for a long time. 
(Indeed, subsequent developments 
since the beginning of the war to date 
suggest that he may well have been 
right, at that.) 

Let us look a little closer at the chart 
on the trend in rural telephones. It con- 
tains some interesting implications 
about American farm telephone eco 
nomics. These might be summarized as 
follows : 

1. Rural telephones had already be 


gun to drop before the depression. 
During the decade from 1920 to 1930, 
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there was a substantial reduction of 
about 350,000 stations. 

2. The real drop came during the 
depression era, from 1930 to 1935, 
when approximately 650,000 rural 
telephones were taken out of service. 

3. The telephone recovery was a 
slow one for the first five years after 
the depression low—slow in compari- 
son with the sale of automobiles and 
other farm expenditures. 

4. The rural telephone recovery has 
picked up momentum considerably 
during the 5-year period from 1940 to 
date, which is especially noteworthy in 
view of the wartime restrictions. Based 
on industrial estimates, we now have 


bowl” counties which have not yet re- 
covered from the wave of farm deser- 
tions. According to United States 
Census Bureau reports the total num- 
ber of farms in the United States in- 
creased from 6,448,343 in 1920 to 6,- 
812,350 in 1935 during the very period 
when rural telephones dropped from 
2,750,000 to 1,760,000 or 36 per 
cent. Contrariwise, between 1935—the 
low point of rural telephone service— 
and 1940 farms decreased to 6,096,- 
799, an over-all decrease of about 5.4 
per cent. Such decline has apparently 


the about 2,400,000 rural telephones, continued since 1940. A joint U. S. 
non. @ Which compares favorably with what Census and Agriculture estimate as of 
that @ “SS April, 1944, showed a total of only 
d to Rue looking at future prospects 5,500,000 farms. The regular 1945 
tele- for getting back all the 2,750,000 farm census, now in progress, may well 
nder tural telephones we once had—way show a further reduction as of the cur- 
e he back in 1920—it may well be in order rent year. This means that during the 
k of to consider possible explanations for past decade, while the number of farms 
rs he ff the decline and why it took place in the decreased more than 20 per cent, the 
s he ] Manner and shape it did. Let’s see. number of rural telephones increased 
o it. @ Can the loss be due to reduction in nearly 38 per cent. It is the “upstream” 
tele- ‘he number of farms, throughabandon- character of this rural telephone 
there | ment or consolidation? The answer to recovery which is remarkable. 
et in @ this is probably “no.” We hear this rea- Could rural service rates be respon- 
‘hich (son given often and it may have some _ sible for the decline in rural telephones? 
yduc- § Substantial application to certain local This theory has been suggested by a 
night Situations, such as badly hit “dust recent staff publication of the Federal 
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CHART II 
TREND OF FARM TELEPHONES 


1920 1925 1930 


1935 1940 1945 


ly be- 
ssion. 
1930, 


Source: Department of Agricuiture census for years 1920, 1930, 1940, 
with industry estimates for other years. For the distinction between 
“farm phones” and “rural phones,” see footnote on page 86. 
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Communications Commission* based 
on data shown in the table accompany- 
ing this article (post, page 95). A care- 
ful study of the situation, however, 
does not bear this out. Note from this 
table that the period of sizable increase 
in rural rates (1910-14 to 1924-29) 
occurred during the earlier period of 
relatively slower rural telephone reduc- 
tion. On the other hand, the period of 
the big drop in rural telephones (from 
1930 to 1935-36) was the period dur- 
ing which rates were actually reduced. 
Unfortunately, there are no later offi- 
cial figures on rural telephone rates, 
or they would certainly indicate the ru- 
ral rates have gone even lower during 
the 1935 to 1940 period, because that 
was generally an era of rate reduction. 
Since the war there has been little 
change. During the period from 1935 
to 1945, farm telephone use, as we have 
noted, recovered substantially. The 
plain inference is that rural telephone 
rates, per se, have had little effect one 
way or the other on the over-all trend 
in the number of rural telephones, espe- 
cially when considered in the light of 
price trends for all other commodities 
the farmer must buy. No, we must look 
further than rates for our explanation. 


Ce rural telephone service itself 
be responsible for the decline in 
rural telephones? All things considered, 
the chances are that the average stand- 
ard of rural service was not the pri- 
mary cause of the over-all drop in rural 
telephones. It might explain to some 
extent the drop from 1920 to 1930. 
During this period a great many of the 
old farmer mutual systems, which 

%“Preliminary Studies on Some Aspects of 


the Availability of Landline Wire Communica- 
= Service,” Washington, D. C. October, 
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were started with rather primitive 
equipment early in the century, began 
to wear out. It was a period of con. 
solidation, during which commercial 
companies with superior standards of 
service began to take over some of these 
older lines. Others were in such shape 
they were simply abandoned. _Inci- 
dentally, this helps to explain the in- 
crease in rural rates which took place 
in this period. Telephone companies 
were expanding and modernizing their 
service and the over-all “trend” in 
rates was upward as a result. Magneto 
service, grounded lines, old-style desk 
sets began to give way to more up-to- 
date designs and techniques. It is im- 
portant to make this distinction, how- 
ever: While rural service may not 
have been mainly responsible for the 
big drop in rural telephones, it may be 
partly responsible for the delay in 
recovery. The farmer put up with a lot 
in the way of service before he had to 
let the old rural telephone go because 
of other reverses. But he may well ex 
pect better service before he takes 
it back. More about this later on. 
Could over-all farm prosperity be 
chiefly responsible for this decline 
rural telephones? The answer to this 
question seems to be largely “‘yes.” As 
we have seen from our earlier discus 
sion, the big drop came with the de 
pression and the curve straightened out 
as soon as the depression started tog 
lift. A study of farm income by 
states brings out this truism, even mort 
strikingly. For example, there are™ 
two farm states which for many years 


had about the same level of telephone 


rates; the percentage of farms witli 
telephones was 40 in one case and about 
15 in the other. But consider this: 
The average value of farm products in 
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CHART III 


COMPARISON OF TOTAL FARMS IN THE UNITED STATES WITH RURAL 
TELEPHONES, 1920-1925 
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ourcE: Total farms from U.S. Census, 1920-1940. The 1945 total is an arbitrary carry-over of 
a preliminary estimate by U. S. Census-Agriculture as of April, 1944. However, the 1945 farm 
ensus now in progress may well show an even further reduction. Black portions indicate num- 
ver of rural telephones from industry estimates taken from Chart I. 





he first state is about $1,500 and inthe Annual Value of jako Bi 
second state is only about $700. An f “2 to 30 ¢ 
rrticle in the winter (1944-45) issue of 
bell Telephone Magazine (page 216) 

JPtows in chart form approximately 


¢ following relation : 
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we stopping the telephone in- 


dustry from catching up with its 
former level of farm telephone cover- 
age and passing it? First of all, noth- 
ing is stopping it. The recovery to 
date, although admittedly slow in the 
1935 to 1940 period, has been espe- 
cially encouraging since then, in view 
of the war conditions and the fact that 
total number of farms was diminishing. 
But the objective of the industry is not 
and should not be merely to serve the 
farms served in 1920. The objective 
ought to be to serve at least 4,000,000 
farms out of the present total of some 
6,000,000. The remaining 2,000,000 
represent a more or less marginal type 
on which it would hardly be realistic to 
look for serious prospects for telephone 
service. I refer to poorer-grade tenant 
farms where the total cash income 
might be less than $500 a year, for ex- 
ample. Further, I would not give up 
even on them. Maybe with constant 
study and improvement we can eventu- 
ally rig up a service low priced enough 
to do business even with this modest 
type of farm. 

But, conservatively speaking, refer- 
ring only to what we know is “in 
sight” by way of rural telephone im- 
provements and development, I think 
the industry might first settle for a 
4,000,000 farm goal, or two out of 
every three farms in America. After 
that has been obtained, we can, perhaps, 
go after the balance. Certainly, the fact 
that 80 per cent of all rural families 
in the United States are located either 
along existing pole lines or near enough 
so that service can be carried to them 
without special construction charge 
would indicate that the telephone in- 
dustry is “all set to go” on this pro- 
gram of furthering expansion. 
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What steps would be necessary to 
hasten the recovery of rural telephone 
subscriptions and progress toward 4 
4,000,000 goal? It would be, obviously, 
presumption for the present writer, 
despite his long service in the telephone 
industry, to attempt to write any pre. 
cise prescription for hastening the re. 
covery of farm stations to the 192) 
level or the 4,000,000 farm goal. As 
one man’s opinion, however, here are 
certain steps which seem to be neces- 
sary ingredients in the program. They 
are set down chronologically rather 
than in the order of importance: 


Technical planning and research in 
aid of rural telephony. 

Removal of wartime material and 
man-power restrictions. 

Connection of present “held orders.” 

Rehabilitation of present central of- 
fice and outside plant system. 

Installation of new rural services 
according to plan. 

Development of new service fea- 
tures. 

Progressive adjustment of rate 
structures. 

Aggressive sales campaign stressing 
“community spirit.” 


r cheaper financing the real bottle- 
neck to such a program, especially 
for smaller telephone companies? Such 
a program obviously costs money. 
Furthermore, the fact that rural tele- 
phone prospects lie largely in the areas 
served by the smaller independent con- 
panies and codperatives has prompted 
this question. About one-third of ru 
ral telephone areas will have to be serv- 
iced by the small-sized independents. 

spend $100,000,000 on rural tele 
phones in from three to five years, and 
the larger independent companies will 
doubtless be able to finance their owt 
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requirements. But these smaller com- 
panies May require some assistance. 
One form of assistance, already re- 
ferred to, is the proper adjustment of 
rates. Some of these little companies 
are charging the same rates they 
charged a quarter of a century ago. 
Meanwhile, the price of everything else 
has gone up. There is no equity in this. 
The American farmer will not hesitate 
to pay a reasonable rate if he knows 
it will bring him better service, and 
that, of course, is exactly what is on 
the program. 

If adequate rates are permitted, it 
must also follow that the purchase of 
new facilities can be financed through 
available credit facilities, even for 
these small companies. It may be that 
some advisory or special financing ar- 
rangement can be worked out within 
the framework of the present business- 
managed telephone industry and our 
available American banking industry. 
But it stands to reason that if the tele- 
phone industry, including these smaller 
independent companies, was able to 
establish itself in the first place and 
grow to its present position with- 
out recourse to any other than regular 
commercial credit facilities, it cer- 
tainly ought to be able to repair and 
extend existing plant without asking 
for help. The independent telephone in- 
dustry has never had to beg a nickel 


gratis, or require subsidy, in all its long 
and honorable history. It certainly 
should not have to start now when we 
stand on the threshold of easier man- 
power and material supplies and while 
money rates are still a lot cheaper than 
they were when these systems were 
constructed... Best evidence of this is 
the fact that the independent industry 
has repudiated the suggestion that out- 
side help is needed.* 


I a Federal lending program similar 
to the REA necessary to bring the 
rural telephone back and obtain a big- 
ger rural telephone goal? There are a 
lot of people in this country who seem 
to think that you can save a starving 
dog by cutting off a piece of his tail 
and feeding it to him. If all the Fed- 
eral aid programs proposed in this 
country, to help this class and that 
class, were added together and put in 
execution, none of us would have to do 
much except sit around and draw gov- 
ernment checks which would be worth 
nothing because the government would 
be broke. We’d be like the three pro- 


4 At a meeting of presidents and other rep- 
resentatives of most of the state telephone 
associations recently held in Chicago, it was 
unanimously decided that Federal Rural Tele- 
phone Administration as proposed should be 
definitely opposed by the independent telephone 
industry. The board of directors of the United 
States Independent Telephone Association at a 
meeting held the following day took similar 
action. 


7 


total number of farms in the United States INCREASED from 


q “AccorpDING to United States Census Bureau reports the 


6,448,343 in 1920 to 6,812,350 in 1935 during the very 
period when rural telephones dropped from 2,750,000 to 
1,760,000 or 36 per cent. Contrariwise, between 1935—the 
low point of rural telephone service—and 1940 farms DE- 
CREASED. to 6,096,799, an over-all decrease of about 5.4 


per cent.” 
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verbial castaway Chinamen who made 
their fortune (on paper) doing each 
other’s laundry. 

If there is one thing that is not need- 
ed in this program of bringing back the 
rural telephone and pushing it ahead, 
it is a plan for bringing in a horde of 
politicians who would only complicate 
and probably delay accomplishing the 
industry’s program. In all probability 
such a plan would undermine the struc- 
ture of the entire business-managed 
telephone industry which to date has 
given the United States more tele- 
phones than all the rest of the world put 
together, more farm telephones than 
all the rest of the world put together, 
better service than all the rest of the 
world. Whistlirg for the politicians to 
take over when we already possess, far 
and away, the very best system of its 
kind in the universe, just as the indus- 
try is on the point of doing the job, 
seems about as sensible as bringing cir- 
cus clowns into an operating room to 
help out an established surgeon while 
he is in the middle of a critical but very 
promising operation. If this sounds a 
bit rhetorical, let us set forth numeri- 
cally seven reasons why the rural tele- 
phone problem needs no Federal aid 
setup similar to the Rural Electrifica- 
tion Administration to promote the 
spread of rural telephony: 

(1) The business-managed _ tele- 
phone industry is already well on the 
way towards providing adequate serv- 
ice in rural areas. As shown in the 
table, it is nearly back to the predepres- 
sion level, and as soon as the “wraps” 
are removed by the release from vari- 
ous strictures, it is quite likely to over- 
take the old 1920 high point. With 
things in this promising condition, why 
take the chance of rocking the boat 
with the introduction of a brand of 
political activity which the industry 
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has plainly shown it did not ask for 
and does not want? 

(2) Unlike the REA program 
which dealt with the construction 
of new plant in rural areas where 
power lines did not éxist before, it js 
a fact that there now exists a vast 
amount of idle and useful telephone 
plant ready to be connected through 
the fairly simple procedure of string. 
ing drops and installing instruments 
in the farm homes. There is clearly no 
comparison here with the complicated 
problem which REA faced in 1935, 

(3) If REA experience is a prece- 
dent, it is quite likely that the estab- 
lishment of a rural telephone admin- 
istration, or some such Federal loan 
agency, would soon after result in 
quarreling if not open warfare within 
the telephone industry. The promotion 
of subsidized, tax-free public and semi- 
public telephone business would prob- 
ably disturb the whole telephone in- 
dustry picture by starting territorial 
disputes and bring conflict into an in- 
dustry which is now more peaceful and 
cooperative than ever before in its ex- 
istence. The end of this road, of course, 
is the introduction of public owner- 
ship, per se, in an industrial field where 
it does not now exist. Advocates of 
Federal aid may say this would not 
happen. But it has happened in the 
case of REA in its relation to the elce- 
tric companies. What right have tele- 
phone companies to expect that they 
would come off any differently? Re- 
member, the REA law was theoretical- 
ly designed to aid private companies 
and public bodies alike in development 
of rural electrification. The result (19 
private company borrowers out of %4 
total REA borrowers) speaks for it- 
self. 

(4) The telephone business differs 
from the electric and water utility en- 
terprises in that it requires an init 
grated nation-wide objective which 
does not so greatly concern these other 
more regional types of public utilities. 
The telephone business is not com 
ducted on a “bulk delivery” basis. It 
is private, personalized, and requires 
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INDEX OF PRICE PAID FOR FARM SERVICE COMPARED WITH OTHER 
COMMODITIES FARMERS MUST BUY 
(1910-14 = 100) 


Index of average price paid by farmers 
for all commodities 
Average monthly charge per telephone for 
rural party-line service by urban com- 
mercial company 
Index 
Actual charge 


Average monthly charge per telephone by 
rural company 
Index 
Actual charge 


Monthly assessment per telephone by 
farmers’ mutual company 

Index 

Actual charge 


1910-14 


100 128 137 
($1.39) ($1.79) ($1.81) 


1924-29 1932 1935-36 1943 
155 107 124.5 167 


136 
($1.80) 





100 131 134 130 
($1.28) ($1.68) ($1.70) ($1.67) 





136 133 127 


100 
(69¢) (96¢) (92¢) (88¢) 





Source: U. S. Department of Agriculture, “Income Parity for Agriculture.” 





uniform standards of transmission and 
fidelity throughout the length and 
breadth of the land. These are quali- 
ties which cannot be obtained simply 
by pouring money into the job. Ameri- 
can telephone service has earned and 
won the confidence of the public be- 
cause of its efficient, courteous, and 
confidential character—qualities which 
certainly could not be guaranteed if 
public agencies were to begin to take 
over even limited rural operations. 
Anyone who has used government- 
owned and -operated telephone service 
in Europe will bear this out. 

(5) Why put another drag on the 
Federal taxpayer when it isn’t needed 
and the parties most immediately con- 
cerned (in this instance the telephone 


industry) not only do not ask it but 
do not want it? Certainly there are 
enough demands from multitudinous 
quarters for Federal assistance with- 
out ramming it, gratuitously, down the 
throat of the business-managed tele- 
phone industry. We will be doing the 
American taxpayers a service if we 
block this step, because we know in the 
end it is going to cost Uncle Sam some 
money. It is all very well to talk about 
these being loans rather than grants. 
REA loans have a good record of re- 
payment to date, but REA was 
launched just as the depression was 
lifting and farm earnings began to 
come back, thanks to the other forms 
of government aid to farmers. The 
earlier record of repayment of Federal 
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aid rural areas for reclamation proj- 
ects is pretty miserable. So even if 
most of these loans were paid up (ac- 
cording to avowed terms of cheap Fed- 
eral loan contracts), we could be pretty 
sure that in the long run there would 
be a nice bill in it somewhere for the 
taxpayers to pick up the slack. 

(6) Assuming Federal loans for 
rural telephones would be repaid 100 
per cent, how could this happen on any 
other basis than would likewise yield 
a fair return to the business-managed 
industry now ready, willing, and able 
to carry on without such gratuitous as- 
sistance from the government? Any 
self-liquidating operation, whether it 
be sponsored by government or by pri- 
vate enterprise, must produce com- 
pensatory revenues. Supplying funds 
to keep from being a subsidized or 
characteristically losing business will 
ultimately fail regardless of whether 
government or the industry embarks 
on the business. Taxpayers should not 
be obliged to engage in any program 
which contemplates a perpetual gov- 
ernment subsidy. 

(7) The business-managed tele- 
phone industry’s ability to render ade- 
quate service to the rural areas, if un- 
hampered by political interference, is 
bound to be better and cheaper. We 
know the industry is alive to the need 
for increasing farm telephones and al- 
ready has developed promising tech- 
nological improvements which are 
quite likely to result in better and 
cheaper service. Any administrative 
agency with overhead costs of millions 
of dollars a year is simply an unneces- 
sary and expensive complication in this 
picture. 


A® there any ways in which the gov- 
ernment can or should help the 
business-managed telephone industry 
with the rural telephone problem? Yes, 
there are three ways in which the tele- 
phone industry may rightfully expect 
such aid from its Federal government 
without sacrificing a speck of its own 
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dignity as a private enterprise. First, 
the Federal government can help to 
spread rural telephones by helping to 
make it possible for the farmer to be 
successful in his own business. We 
have seen that rural telephone cover. 
age operates in proportion to farm 
prosperity. If the government must 
help the farmer let it do so in sucha 
way that the farmer can pay for his 
telephone service, instead of doing it in 
a way that the government may end up 
operating the farmer’s telephone sery- 
ice. 

Second, the Federal Communica- 
tions Commission should see to it that 
no regulatory obstruction is placed in 
the way of the telephone industry’s use 
of radio frequencies in the develop- 
ment of possible radiotelephone equip- 
ment for farm service. In all fairness 
it should be said that the FCC has 
shown a fairly sympathetic attitude in 
this respect. 

Third, perhaps most important, in- 
stead of talking about spending Fed- 
eral money to bring more telephone 
service to the farmer, the Federal gov- 
ernment would be well advised to spend 
some money to keep the REA from in- 
juring the existing telephone facilities 
which bring service to the farmer. The 
reference is to inductive electric inter- 
ference which has wrecked a number of 
small rural telephone systems which 
previously rendered satisfactory serv- 
ice. Private power companies have 
peacefully settled these questions with 
the rural telephone companies by shar- 
ing the cost of corrective measures 
necessary to avoid damage to previous- 
ly established telephone service through 
the construction of rural power lines. 
The REA, depending on legal grounds, 
has often .successfully evaded this 
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moral obligation. If it is right and just 
for government highway authorities 
to share the cost of separating grades 
to help out previously established rail- 
road operations, it ought to be equally 
equitable for REA borrowers to share 
the cost of repairing the damage which 
rural power lines may cause through 
inductive interference with established 
rural telephone operations. 


HAT is meant by aggressive sales 
campaigns and appeal to “com- 
munity spirit” in promoting rural te- 
lephony? It ought to be clear from the 
foregoing discussion that the telephone 
industry is going to have to do a smart 
sales job in restoring telephones to ru- 
ral subscribers and selling new ones. 
Of course, the industry’s program ob- 
viously intends that it will have some- 
thing better to sell the farmer than the 
old “whoop n’ holler” wall set he may 
have thrown out in the front yard, the 
last time he had a quarrel with the tele- 
phone company over service, or bills, or 
both, during the moody days of the de- 
pression. Assuming that new service 
features will make salesmanship easier, 
there still remains the need for appeal 
to the farm community as a farm com- 
munity to get back into the telephone 
family. 

One of the most unfortunate fea- 
tures of the wholesale abandonment of 
rural telephone service during the de- 
pression was the fact that every time 
one farmer checked off the line it made 
the service so much less useful for his 
neighbors. As more rural patrons be- 
gan to desert the service the “loss of 
service value” factor had a cumulative 
effect. It is going to be equally diffi- 
cult to turn this around and start it in 
reverse when active selling gets under 


way. When Farmer Jones’ wife gets a 
new refrigerator or washing machine 
she doesn’t particularly care whether 
Farmer Brown’s wife down the road 
gets one and she might even get a little 
satisfaction about being the first in the 
community to have such an electric ap- 
pliance. But when Farmer Brown’s 
wife gets a telephone back and there 
are—let us say—ten farm families in a 
very small rural community, it is clear 
that Mrs. Brown has an immediate in- 
terest in Mrs. Jones getting in a tele- 
phone so that she can talk to her neigh- 
bor. Every time a new subscriber comes 
on the line the “community value” in- 
creases 10 per cent for the other sub- 
scribers. 

I can visualize that sales promotion 
in the future will have to emphasize 
this “community spirit” factor. It must 
be said that the REA has given us some 
good examples of sales technique along 
this line. If farmers can turn out for 
mass meetings operated like old- 
fashioned picnics, with refreshments 
and entertainment features, to consider 
getting in REA electric service they 
can do the same thing for telephone 
service. The community spirit is there. 
It needs only the right kind of tactful 
promotion to bring it out in full blos- 
som, The result would be not merely 
signing up individual farmers, after 
repeated hem-and-haw personal inter- 
views; it would mean signing up the 
whole community of farmers under 
circumstances where they might feel 
they were poor sports not to get to- 
gether and join their neighbors. 

In addition, the sales promoters will 
sell the farm telephone on the basis of 
its commercial value. Detailed com- 
mercial surveys already made among 
some farm subscribers show the dollar 
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savings — the gasoline not used, the 
miles not driven, the time not lost, the 
sales of farm products made at best 
prices—all by the use of the telephone. 
This is reducible to dollars per month 
per average farm subscriber in an area 
and the results are conclusive and 
sometimes startling as to the dollar 
savings realized in relation to the cost 
of telephone service. 


HAT service improvements are in 

the offing for the rural sub- 
scriber? Space will permit summariz- 
ing only a few of the things which are 
“on the menu.” One of the most fas- 
cinating is the so-called “carrier cir- 
cuit” type of service which the tele- 
phone industry, notably the Bell Lab- 
oratories, has been improving in col- 
laboration with private power com- 
panies and REA. This is merely the 
imposition of a “hitch-hike” telephone 
conversation which travels along the 
regular rural power line and into the 
farm home where it is transformed into 
telephone service through a regular 
telephone instrument. This happens 
without interference with the ordinary 
functions of the power line. Another 
of the various possibilities includes the 
radiotelephone, suggested by the 
Army’s “walkie talkie,” whereby the 
isolated farm house might talk over ra- 
dio beams to the nearest land wire 
telephone terminal. By and large, how- 
ever, rural telephone service is likely to 


remain principally on a land wire basis; 
but even here there are good things 
ahead. 

For example, plowed cable, which 
does away with the maintenance 
and unsightliness of pole lines, is in 
a promising state. There is also selec- 
tive ringing, whereby the old-fashioned 
and somewhat maddening code ringing 
of farm telephones will be cut down, 
if not entirely cut out. The selective 
ringing improvement, now in operation 
in many areas, gives the farmer a per- 
sonal ringing service comparable to city 
party-line service. 

Finally, and most important, per- 
haps, in the future of truly improved 
telephone service, is the possibility of 
extending the rate base switching area 
coverage of the farmer’s individual 
service. After all, it is the value of 
service which determines the reason- 
ableness of the rate. If a farm sub- 
scriber can talk to more people in a 
wider area, the service cost is cut more 
and more. Along this line we are given 
a very promising prospect in the in- 
stallation of very small dial switching 
units near groups of farms, giving the 
farmers and their families more direct 
communication among each other and 
reducing the amount of line wire re- 
quired to connect them to their tele- 
phone exchange. The postwar outlook 
for increasing the usefulness of this 
arrangement is already being investi- 
gated. 





The Sinews of a B-29: 255 Electric Motors 


HE giant B-29—known as the AAF’s “all-electric plane”—has 255 
electric motors. More than 7,900 watts of electric power are required 
to operate its ge ye to run 105 home cabinet sets. (Each Boeing 


super } ps has 435 radio tubes.) 


And, when all the lights cre in operation, 2,100 watts are needed — 


enough to light a house usin 


35 60-watt bulbs simultaneously. (Each 


fort has 221 light bulbs.) The four engines of the B-29 generate 8,800 
horsepower, which could provide enough electricity to supply a small city. 
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Another Look at the Utility 
Rate of Return 


There is a compelling necessity, the author believes, 
for a more thorough-going study and analysis of this 
question than has even been made to date. 


By CLYDE OLIN FISHER 
MEMBER, CONNECTICUT PUBLIC UTILITIES COMMISSION 


[ the 1934 edition of the “Financial 


Policy of Corporations,”* Arthur 
Stone Dewing, then a professor in 
the Harvard Graduate School of Busi- 
ness Administration, discussed the es- 
tablishment of a rate of return by 
courts and commissions and concluded : 
“A careful study of the record indi- 
cates that it depends on sophisticated 
guesswork.” * He found support for 
this verdict in the analysis of the 
study by Nelson Lee Smith, which 
study indicated that state commissions 
in general had fixed a rate of return 
that did not reflect properly the hazard 
to owners of different types of utilities. 
Whatever justification there may 
have been for Dewing’s dicta, the fact 
remains that commission regulation of 
utilities in 1934, thanks to conflicting 
court opinions, had not as yet devel- 
oped a satisfactory technique. A 
similar lag, or perhaps an even more 


1P. 214 of third edition, 1934. 


significant one, can be found in the 
evolution of the work of the Interstate 
Commerce Commission. Commissions 
in 1934 were vested with less adequate 
powers than have been conferred in 
many instances in recent years. Fur- 
thermore, they were confronted with 
the complications involved in an at- 
tempt to implement the conclusions of 
the United States Supreme Court as 
embodied in the Smyth v. Ames deci- 
sion.* That decision was held, rightly 
or wrongly (and there is some reason 
to believe that the interpretation was 
not warranted), to make it obligatory 
upon commissions, in establishing a 
rate base, to give major consideration 
to the cost of reproducing the prop- 
erty. 

Much water has gone over the dam 
during the last decade and now, espe- 
cially in the light of the decision of 
the United States Supreme Court in 


% (1898) 169 US 466, 42 L ed 819. 


99 JULY 19, 1945 





PUBLIC UTILITIES FORTNIGHTLY 


the Hope Case, in January, 1944,* the 
atmosphere has been cleared and com- 
missions no longer need feel them- 
selves obliged to continue the sophis- 
ticated guesswork and conjecture nec- 
essary to the translation of cost of re- 
production into a rate base. With this 
clarification of the picture, attention 
very properly is directed toward the 
problem of establishing a fair rate of 
return, the one major aspect of regu- 
lation which has been neglected sadly 
in view of its importance in arriving 
at the number of dollars to which the 
owners of public utilities are entitled as 
earnings upon their investment. 


B Siew most plausible explanation for 
the relative neglect of rate of re- 
turn in rate cases is found in the com- 
plications and the difficulties in estab- 
lishing a rate base. Considering the 
importance of rate of return it is diffi- 
cult to see why it has been accorded 
such little consideration in litigation. 
An increase from a 5 per cent return to 
a 6 per cent return, for example, has the 
same effect as an increase of 20 per cent 
in the rate base. Likewise, a decrease 
from a 6 per cent return to a 5 per cent 
return is the equivalent of a reduction 
of 16% per cent in the rate base. 
Despite the impact of such changes in 
the rate of return, litigants and com- 
missions appear to have arrived at 
their conclusions as to a proper rate 
of return mainly on the basis of general 
impressions and with strikingly little 
factual analysis and scientific precision. 
It is fair to assume, now that it is no 
longer necessary to have commissions 
so preoccupied with finding the rate 
base, and now that regulation has at- 
tained or is in the process of attaining 


# 320 US 591, 88 L ed 333, 51 PUR(NS) 193. 
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a higher measure of precision, that 
more thought and consideration will be 
given to the matter of a proper rate 
of return. 


a the evolution of commission regu- 
lation one cannot escape the con- 
viction that the rate base and the rate 
of return were not considered as the 
independent factors which logic would 
direct, but rather that the rate of re- 
turn as found was all too frequentiy a 
function of the rate base. Undoubtedly 
there were many instances of what 
might be called compensating errors. 
The inflated rate base, thanks to the 
use of cost of reproduction, coupled 
with the rate of return, produced an 
“end result” not inconsistent with the 
requirements of equity and financial 
expediency even though the rate of re- 
turn as found might have been un- 
reasonable had it been tied to an eco- 
nomically sound rate base. This de- 
spite assertions to the contrary on the 
part of expert witnesses. 

The logical position, observed in the 
breach rather than in the performance, 
was illustrated by litigation before the 
Connecticut commission in 1942. A 
top-notch expert, well informed in the 
tradition of litigation and the econom- 
ics of utilities, testified that the rate 
base for this company should be some- 
thing like $12,000,000 and that the 
rate of return should be 54 per cent. 
Upon cross-examination this expert 
asserted that he would still advocate a 
return of 54 per cent on the rate base 
even though the commission might find 
a proper rate base to be $25,000,000 
rather than $12,000,000 or $15,000,- 
000. 

While perhaps something can be 
said for this contention on dia- 
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lectic grounds, it does not represent, in 
my judgment, what has usually taken 
place in commission decisions, charac- 
terized by the presence of compen- 
sating errors, nor is it realistic and 
consistent with the requirements of 
common sense. In fact, if not in the- 
ory, there is abundant evidence to show 
that subconsciously commissions and 
courts have all along attached signifi- 
cance to the “end result” even though 
in the meeting of the requirements of 
legalistic logomachy it did not seem 
expedient to admit the existence of any 
such criterion, 

In a review of the evolution of 
court doctrine as to a fair rate of re- 
turn, the most significant pronounce- 
ments have been made in 1909 * and 
in 1923.8 Justice Peckham, in the 
Willcox Case, said: “There is no par- 
ticular rate of compensation which 
must, in all cases and in all parts of the 
country, be regarded as sufficient for 
capital invested in business enter- 
prises. 

“Such compensation must depend 
greatly upon circumstances and 
locality; among other things, the 
amount of risk in the business is a 
most important factor, as well as the 
locality where the business is con- 


4 Willcox v. Consolidated Gas Co. 212 US 
19, 48, 53 L ed 382. 

5 Bluefield Water Works & Improv. Co. v. 
West Virginia Pub. Service Commission, 262 
US 679, 67 L ed 1176, PUR 1923D 11. 


ducted, and the rate expected and usu- 
ally realized there upon investments 
of a somewhat similar nature with re- 
gard to the risk attending them.” 


ts will be seen that the previous state- 
ment contains the genesis of the 
famous pronouncement of Justice But- 
ler in the Bluefield Case, a case in 
which the court held that a utility was 
entitled to a return similar to that 
made by other enterprises of like risk 
in the same general community and 
that a utility was entitled to a return 
sufficient to assure its financial integ- 
rity and its ability to raise money. Ap- 
parently the courts have never rejected 
the criteria thus established in 1909 
and in 1923 and, until the 1930’s when 
emphasis was directed to “end results,” 
did not extend further the frontiers of 
the existing criteria. 

One might well ask whether there 
are any objective standards by which 
one can test the validity of the “end 
result.” But this is another matter. 

In an attempt to analyze the problem 
of the rate of return, the present writer, 
in a study of commission regulation 
of public utilities in the state of Con- 
necticut, wrote in 1933 as follows: 

It would seem that the most satisfactory 
criterion would be found in the capital struc- 
ture of the company, provided only this capi- 
tal structure had been sanctioned by the 
commission at the time of its emergence. 


In a rate case it should be fairly easy for the 
commission to determine whether the com- 


e 


“(CONSIDERING the importance of rate of return it is difficult 
to see why it has been accorded such little consideration in 
litigation. Anincrease froma 5 per cent return to a 6 per cent 
return... has the same effect as an increase of 20 per cent in 
the rate base. Likewise, a decrease from a 6 per cent return 
to a 5 per cent return is the equivalent of a reduction of 164% 


per cent in the rate base.” 
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pany should be permitted to earn the fixed 
and semifixed charges on its outstanding 
obligations. Having settled this, the commis- 
sion could then determine the return to grant 
on the common stcck of the company, tak- 
ing into account such factors as the price 
level, the return then earned in unregulated 
enterprises having a similar degree of risk, 
the degree of efficiency shown by the man- 
agement, and the need of attracting new capi- 
tal into this field. Such a policy would neces- 
sarily involve a complete accounting control, 
far more adequate than is now had, and 
would mean a vast increase in the discretion 
that the commission had to exercise. But its 
adoption, assuming a wise exercise of 
powers, would assure the investment of capi- 
tal needed and would protect patrons from 
the pavment of excessive charges to enter- 
prises in their nature monopolistic. 


gf Bug United States Supreme Court 
in the Hope decision now seems 
to have given legal sanction to the sug- 
gestion made in 1933, as just quoted. 
More recently, Dr. John Bauer, in an 
article in the May 10, 1945, issue of 
Pusitic Uritities FortNicHTty,® 
has gone one step further and has ad- 
vocated a dollar return that would en- 
able a utility to meet its requirements 
for both interest and preferred stock 
dividends and thereafter give a proper 
reward to equity money. It is not clear 
in Bauer’s article whether he would re- 
duce the over-all rate of return for a 
corporation having nothing but com- 
mon stock to such a point as to compel 
the utility to trade on a thin equity by 
the use of borrowed money and money 
supplied by preferred stockholders. If, 
for example, a common stockholder has 
reason to expect a generous return on 
his equity, by the Bauer proposal he 
could do this only in those cases in 
which his company made use of a sub- 
stantial amount of borrowed money, 
the payment for the use of which was 
less than the return appropriate to the 
common stockholder. 


6 Vol. XXXV, No. 10, p. 604. 
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It would be exceedingly unfortunate 
if commissions should be forced to 
adopt a policy of awarding to the com- 
mon stockholder a return identical with 
that given the equity owner of a utility 
having 50 to 75 per cent of borrowed 
money in the capital structure, thereby 
forcing the utilities to adopt capital 
structures of the less conservative type, 
An examination of this matter some. 
thing more than a year ago indicates 
that when commissions allow an over- 
all rate of return the market makes an 
adjustment which is appropriate to the 
capital structure of the utility corpo- 
ration ; that is, the common stock which 
is preceded by a substantial amount of 
bonds and preferred is rated in the 
market on the basis of requiring a re- 
turn higher than that which is appro- 
priate for a company having nothing 
but common stock. 


— market appraisal of two major 
companies in the state of Con- 
necticut would seem to point to the 
validity of this conclusion. One com- 
pany has in its capital structure noth- 
ing but common stock. The other cum- 
pany has a capital structure repre- 
sented by approximately 40 per cent 
bonds, 15 per cent preferred stock, and 
45 per cent common stock. The quoted 
market value for the total capital struc- 
ture of these two companies revealed 
exactly the same market value-earnings 
ratio. If this is at all typical, commis- 
sions may continue to give an over-all 
return upon the rate base with the con- 
viction that the market will so adjust 
itself as to take account of the thick- 
ness or the thinness of the equity upon 
which the common stockholder is trad- 
ing. In other words, the “end results” 
will be identical irrespective of whether 
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Amount 


Company A $400,000 bonds 


200,000 preferred 
400,006 common 


Company B $1,000,000 common 


the commission gives a definite return 
on the over-all rate base or whether it 
follows the suggestion of permitting 
the company to meet its fiscal require- 
ments and thereafter earn an appro- 
priate number of dollars for the bene- 
fit of the common stockholder. 

Perhaps more research and investi- 
gation is called for before giving a de- 
finitive and categorical answer as to the 
wisdom of departing from the earlier 
practice in favor of the one suggested 
by Dr. Bauer. The above illustra- 
tion, contrasting utilities of diffcrent 
capital structure, is suggestive if not 
conclusive. 


Ac at the foregoing figures 
(there is no implication as to the 
propriety of the use of 5 per cent— 
this is merely for illustrative purposes ) 
would show that the common stock- 
holder in Company A is compensated 
for the thinner equity upon which he 
trades by an increase in the rate of re- 
turn of 2.75 per cent, or something 
more than 50 per cent above the 5 per 
cent for Company B. Whether the ad- 
ditional hazard to common stock in 
the investment in a public utility cor- 
poration with the less conservative 
financial structure justifies the sub- 
stantial increase in the rate of return 
over that suggested for the utility of 
the simpler financial structure is a 
question on which there might very 


Rate of Return 
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Dollars 


2.75% $ 11,000 
4% 8,000 
7.75% 31,C00 


Total $ 50,000 or 5% 
5% $ 50,000 


well be some difference of opinion. 
But, at any rate, the allowance of an 
over-all rate of return, provided this 
rate is above the cost of borrowed 
money, does cushion the common 
stockholder against the greater hazard 
assumed when borrowed money is 
used. 

Whatever the answer may be to the 
above query, there can be no question 
as to the justification for having the 
rate of return earned by a public utiiity 
corporation reflect changed economic 
and financial conditions. 


N the decade of the twenties, for ex- 

ample, it was customary to allow 
a rate of return of approximately 8 per 
cent. During that period utility bonds 
sold on a basis of approximately 5 per 
cent. At the present time the bonds 
of the better utilities are selling to 
yield 2.75 per cent and less and pre- 
ferred stocks are selling to yield 4 per 
cent or less. Certainly a rate of return 
that was appropriate to the stockholder 
when borrowed money cost 5 per cent 
is not to be expected when borrowed 
money can be had at a rate of 2.75 
per cent. 

It will be noted that in the twenties 
the rate of return was approximately 
60 per cent above the interest cost on 
borrowed money and that the absolute 
spread between the rate of return ind 
interest on bonds was approximately 
JULY. 19, 1945 
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would be exceedingly unfortunate if commissions should be forced 
to adopt a policy of awarding to the common stockholder a return 


identical with that given the equity owner of a utility having 50 to 75 per 
cent of borrowed money in the capital structure, thereby forcing the 
utilities to adopt capital structures of the less conservative type.” 





3 per cent. If the same relationship is 
expected to hold under present condi- 
tions it follows that the appropriate 
rate of return would be 4.4 per cent, 
which is 2.75 per cent plus 1.65 per 
cent (60 per cent of 2.75 per cent) or, 
if the spread of 3 per cent between in- 
terest rates and rates of return be used, 
a rate of return of 5.75 per cent. If a 
compromise be struck between these 
two approaches something like 5 per 
cent would be indicated as a proper 
rate of return under present conditions ; 
that is, if the criteria of the Bluefield 
decision are to be accepted and applied 
under present money market condi- 
tions. Certainly it is fantastic and un- 
realistic on the part of the utility stock- 
holder to expect now a rate of return 
to which he may have been entitled be- 
fore the beginning of the toboggan 
slide down which interest rates have 
moved over the last decade. 


| Bauer, in the article referred 
to hereinbefore, makes a good 
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deal of the position of the com- 
mon stockholder as an investor rather 
than as a risk bearer. He does not con- 
ceive of the common stockholder as 
necessarily shouldering the responsi- 
bilities of management. One may ad- 
mit that common stockholders no 
longer play the important role in the 
shaping of business policy that they did 
in an earlier and simpler economy. 
Management is in the saddle and it is 
management rather than owners that 
calls the tunes. 

Recognition of this change in posi- 
tion was made by the late Justice Bran- 
deis as early as 1913 when, following 
the investigation of the money trust by 
the so-called Pugo Committee, he pub- 
lished a series of articles under the cap- 
tion “Other Peoples’ Money.” The 
thesis was further developed by the late 
Professor William Z. Ripley in 1927 
with the publication of his book, “Main 
Street and Wall Street.”” On the foun- 
dations laid by Brandeis and Ripley, 
Berle and Means in 1933 published 
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the significant tome called “The Mod- 
ern Corporation and Private Prop- 
erty.” All three of these publications 
carried the same unique leitmotif. 
Admittedly, the stockholder in the 
larger corporation has been relegated 
to the playing of a passing role. But 
it is quite another matter, as Bauer 
implies, to give to the stockholder a re- 
turn which is predicated upon the as- 
sumption that he is a lender rather than 
an owner. Bauer holds that even the 
management has limited functions and 
that regulatory commissions should 
assume many of the responsibilities 
formerly inherent in utility manage- 
ment. 


H* proposal is based upon two 
premises, both of which are cpen 
to a considerable degree of doubt. 
First, he assumes that the dividend of 
a common stockholder is relatively 
static and devoid of risk. The whole- 
sale reductions in common stock divi- 
dends of utility corporations during 
the last few years, in many cases 
amounting to more than 25 per cent, 
do not fit easily into the assumptions 
made by Dr. Bauer. Nor would it 
be a simple matter to convince the 
former owners of street railway com- 
panies or of some manufactured gas 
companies that they are and have been 
for the last decade or so immune to the 
impact of technological changes and 
economic depression. It is true that 
Dr. Bauer would attempt to build 
up a so-called dividend equalization 
fund to be used when necessary to sta- 
bilize the common stock dividend. But, 
in the case of some utilities, this coun- 
sel of perfection would be just as fruit- 
ful as is the attempt to extract blood 
from the proverbial turnip. 


105 


Even the common stockholder in the 
electric industry has no assurance that 
he will be protected in his dividend as 
is the bondholder who owns bonds is- 
sued by a corporation, the earnings of 
which have been a multiple of from 
four to six times the bond interest 
requirement. 


HO knows, for example, in an 

economy of radar, the extent to 
which technological revolution will 
make present electrical equipment _ob- 
solete within the near future? What 
will be the effect of the promised gas 
turbine? What will be the result if, 
perchance, the Diesel engine proves to 
be an economical unit for the genera- 
tion of electricity in domestic establish- 
ments? To assume then, in the light 
of the uncertainties of the future and 
the impossibility of predicting the un- 
predictable, that the common stock- 
holder has become a sort of a country 
cousin to the debenture holder is, to 
say the least, to hold an optimistic out- 
look. There is serious doubt that sub- 
stantial gain would accrue to the utility 
customer from the transmutation of 
common stock into a weakened deben- 
ture. The substantiation of the Bauer 
thesis requires more evidence than is 
presently available. 

A correlative problem stemming 
from the rate of return concerns the 
proper treatment of the depreciation 
reserve. Some students of the utility 
problem have argued for theuse of un- 
depreciated plant investment as a rate 
base and for allocating to the deprecia- 
tion reserve invested in plant an 
amount of return comparable to what 
the company would have found it nec- 
essary to pay had money been borrowed 
on the outside. 


JULY 19, 1945 





PUBLIC UTILITIES FORTNIGHTLY 


I" for example, bonds can be issued 
on a 3 per cent basis, then they 
would credit the accumulated depre- 
ciation reserve at the rate of 3 per cent 
and, by the same token, would reduce 
the annual charge to depreciation by 
an amount equal to the credit given on 
the depreciation reserve. One may well 
question whether the spread between 3 
per cent and 6 or 8 per cent, as the case 
may be, is a justifiable “write-up.” A 
6 per cent return on the property rep- 
resents a 100 per cent increase over 3 
per cent. But there is a problem in this 
aspect of regulation and it would be 
futile to answer it by pontifical pro- 
nunciamentos or by emotional castiga- 
tion and verbal damnation. 

That there is a problem can be seen 
from the illustration below of two 
companies, having original cost, de- 
preciation reserve, and plant invest- 
ment as indicated. 


T’ net investment is used as a rate base 
and the same rate of return is al- 
lowed, each of these two companies 
would receive the same dollar reward. 
In both cases the depreciation reserve 
is invested in plant expansion, none of 
it being held in liquid form. In Com- 
pany B, however, the stockholder has 
assumed a responsibility for the finding 
of $400,000, now invested in plant ex- 
pansion, when necessary for the con- 
tinuation of the service performed by 
the plant for the retirement of which 
it was collected in the first instance. 
The responsibility of the stockholders 


in the case of Company A is that of 
finding only $200,000 when necessary. 
Query: Is it not equitable and proper 
that a stockholder in Company B be 
compensated for the larger monetary 
liability assumed by him in the retriev- 
ing of $400,000 rather than $200,000 
when such recovery may be called for? 
And, if there is a justification for dif- 
ferentiation between the dollar reward 
appropriate to the stockholders of 
these two companies, does it not follow 
logically that any stockholder is en- 
titled to some return for the assump- 
tion of the responsibility of recouping 
the reserve when needed for the re- 
placement of the equipment for which 
it was collected? It is a recognition of 
this financial responsibility, although 
from a somewhat different approach, 
that has prompted some utility students 
to insist upon the propriety of unde- 
preciated plant as a rate base and, at the 
same time, a credit to the customer of a 
return upon the depreciation reserve 
that may have been invested in plant 
expansion. 


N the absence of data and the ccila- 

tion of information necessary for 
the proper answer to this query, if 5 
per cent be established as a proper rate 
of return on net investment, would it 
be appropriate and equitable to add to 
the dollars resulting from the applica- 
tion of a 5 per cent return on the rate 
base something like 1 per cent, for 
example, on the depreciation reserve 
that may have been invested in plant 


e 


Depreciation Total Plant 
Reserve Investment Investment 
$200,000 $1,200,000 $1,000,000 

400,000 1,400,000 1,000,000 
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Original Net 


Investment 
Company A $1,000,000 
Company B 1,000,000 
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Adequate Service to the Public 


€¢ AFTER all is said and done the acid test, from which there can be 

no dissent, is that a regulated utility monopoly is entitled to earn 

a rate of return which will attract whatever investment may be neces- 

sary for adequate service to the public. But what is adequate service? 

And who knows in advance exactly the rate that will be necessary to insure 
this measure of service?” 





expansion? Or, would it be desirable 
to give a somewhat higher rate of re- 
turn on the net investment in Company 
B than on that in Company A? 

The proper treatment of the depre- 
ciation reserve when kept in liquid 
form or invested in high-grade govern- 
ment bonds, not used in plant expan- 
sion as indicated above, is a somewhat 
simpler matter. 1 have in mind a vous 
company, the reports of which indicate 
an original investment of. approxi- 
mately $5,500,000, a depreciation re- 
serve of $2,500,000, and a net invest- 
ment, therefore, of approximately $3,- 
000,000. This company is a so-called 
“mature” company and faces no likeli- 
hood of a substantial expansion. 
Rather, all the depreciation reserve is 
invested in liquid short-term govern- 
ments pending the development of con- 
ditions that will permit the replace- 
ment of the presently used obsolete 
equipment. The company receives a 
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return of one per cent or so on its in- 
vestment in governments. To give to 
this company only what would be con- 
sidered otherwise a fair rate on its net 
investment in utility plant would, in 
effect, represent a diet of financial 
starvation by virtue of the substantial 
dilution of its funds with low interest- 
bearing government investments. 


HE depreciation committee of the 

NARUC in its 1944 report, how- 
ever, has reviewed a situation of this 
sort and has arrived at a conclusion 
that seems to be eminently sound. In 
such a case the committee recommends 
that the depreciation reserve, thus held 
in liquid form, be added to the rate 
base and that, by the same token, 
whatever may be earned on the reserve 
be included as a part of the return to 
which the owner is entitled. Such a 
program would seem to be consistent 
with the ends of justice and expe- 
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diency. If 6 per cent were found to be 
a fair rate of return on net investment 
for a bus company then, under the con- 
ditions indicated herein, 6 per cent on 
$3,000,000 (net investment) plus 1 
per cent on $2,500,000 would give an 
“end result” of $205,000 or something 
less than 4 per cent on the total sum of 
money which the owners have “dedi- 
cated” to the public service; in other 
words, a starvation diet to the extent of 
removing more than 334 per cent of 
the monetary calories found to be 
requisite to sound financial health. 

Even with the adoption of such a 
suggestion, question is raised as to the 
position in which the bus company will 
find itself in the postwar era when the 
purchase of new equipment will be ef- 
fected at prices higher than those that 
prevailed when the equipment pres- 
ently used was acquired. The simple 
and conclusive answer to this question 
would be the capitalization of whatever 
additional investment might be made 
at the time equipment is replaced. 


i the case of transportation com- 
panies an even more difficult prob- 
lem arises in deciding what to do about 
current earnings which, admittedly ex- 
cessive, are none the less probably 
ephemeral. A study was made by the 
Connecticut Public Utilities Commis- 
sion sometime ago in connection with 
the proposal to reduce the token fare 
for one of the major transportation 
companies in this state from 84 cents 
to 7} cents. Admittedly the company is 
now earning and has for the war period 
earned an excessive return. However, 
should expenses remain approximately 
static after the termination of the war 
—and experience shows them to be 
sticky—and should the volume of traf- 
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fic revert to that of the prewar era, the 
reduction from 8} cents to 74 cents per 
token would leave the company with 
an inadequate amount of money to 
meet its operating expenses, to say 
nothing of insuring a return on in- 
vested capital. What course to pursue 
in a case of this sort is one that might 
properly be determined by a Solomon 
after due consultation with the mem- 
bers of his financial harem. 

In a long line of decisions the courts 
have held that present utility custom- 
ers ought neither to be penalized nor 
ought they to be benefited by payments 
made on the part of former customers; 
likewise, the present customers should 
not be benefited or penalized in be- 
half of or at the expense of future 
customers, 


HE prevailing doctrine seems t" be 

“Sufficient unto the day is the 
compensation therefor.” But this con- 
clusion meets in head-on collision with 
the objective of producing an “end re- 
sult” that is equitable and fair. Per- 
haps a solution lies in the establishment 
of a so-called dividend equalization re- 
serve fund which will be excluded from 
the rate base. But this again raises a 
number of questions both legal end 
economic. Suffice it to say that a com- 
mission, operating under a mandate to 
establish rates that will give a fair re- 
turn in the future, must in a measure 
play the rdle of economic prestidigi- 
tator. 

However adequately or inade- 
quately commissions are prepared for 
economic prognostication or crystal 
gazing in a field characterized by di- 
vergent conclusions, certainly it would 
be fantastic, for the purpose of remov- 
ing temporary excessive earnings, to 
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reduce rates so violently as to threaten 
the solvency of a transportation com- 
pany in the immediate postwar period 
and thereby incapacitate it for the per- 
formance of service to the public. Per- 
haps the answer lies in the exercise of 
the garden variety of common sense. 
But common sense may not be com- 
mon; that is, universal. 


ee light may be thrown on the 
proper rate of return for public 
utility corporations by a study of the 
present market ratios. This observa- 
tion, however, is made with a full 
realization of the vagaries of the mar- 
ket and with a consciousness of the fact 
that the market may be wrong. For 
whatever it may be worth, at the pres- 
ent time the common stock of better 
utility corporations, even though the 
capital structure may represent only 
40 per cent or 50 per cent of equity 
money, is selling on a basis to yield 
something less than 6 per cent in earn- 
ings and less than 5 per cent in current 
dividends. The late J. P. Morgan, 
when asked what he thought the mar- 
ket would do in the future, repiied 
sagely and profoundly that he thought 
it would continue to fluctuate. Mr. 
Morgan was right. And it would be 
tragic to attach unwarranted signifi- 
cance to market response at any spe- 
cific period. None the less, the mar- 
ket over a period of time does consti- 
tute one tint in the composite financial 


color scheme and is a factor that must 
be taken into account in the appraisal 
and interpretation of the entire milieu. 

After all is said and done the acid 
test, from which there can be no dis- 
sent, is that a regulated utility monop- 
oly is entitled to earn a rate of return 
which will attract whatever investment 
may be necessary for adequate serv- 
ice to the public. But what is ade- 
quate service? And who knows in 
advance exactly the rate that will be 
necessary to insure this measure of 
service? 


AY almost entirely neglected aspect 
of regulation is financial recogni- 
tion of high efficiency. Commissions 
have frequently asserted that a given 
return was appropriate because of the 
efficiency or inefficiency, as the case 
might be, of a given management. 
Such generalizations, in the absence of 
objective data, are something short of 
convincing. Possibly one of the great- 
est needs in the regulatory technique at 
the present time, if scientific procedure 
is to be substituted for general impres- 
sions, is the formulation of objective 
standards by which quality of per- 
formance can be measured. No such 
standards now are available, standards 
which are essential if it be desirable to 
give incentive to progressive manage- 
ment. Does the absence of performance 
recognition open the door to the weak- 
nesses of the “cost-plus” contract with 


e 


a rate of return of approximately 8 per cent. During that 


“In the decade of the twenties . . . it was customary to allow 
y 


period utility bonds sold on a basis of approximately 5 per 
cent. At the present time the bonds of the better utilities are 
selling to yield 2.75 per cent and less and preferred stocks 
are selling to yield 4 per cent or less.” 
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all the abuses that characterize such? 
Have the wide margins set by regula- 
tion of the past protected us in a meas- 
ure from the losses of efficiency in- 
herent in this cost-plus plan? But reg- 
ulation of the future must be more 
precise, and with the development of 
greater accuracy and scientific findings 
it may be considered good policy to 


A review of commission decisions 
and other pronouncements indicates 
the compelling necessity for a more 
thorough-going study and analysis of 
the rate of return than has ever been 
made to date. : 

In this brief review my effort has 
been limited chiefly to the raising of 
questions rather than to the giving of 


reward efficiency where demonstrated. _ the final answers. 





What a Contrast! 


wad 9, be so many years ago, the nation looked forward an- 
nually to an expenditure of upwards of $1,000,000,- 
000 a year by the private electric companies for construction 
activity. Each million spent was hailed with delight by city, 
county, state, and Federal taxing agencies. 

“What a contrast with today! Instead of private enterprise 
in the electric field being able to plan vast new expenditures, 
we read of the program being pressed in Congress to extend 
government ownership of power by building seven new tax- 
exempt TV A’s. 

“The private enterprise philosophy which built America 
has been reversed. Instead of encouraging the private investor 
to construct taxable power assets, the whole force of govern- 
ment is now being used to compete with private citizens in com- 
mercial electric activity. It isn’t even fair competition, because 
government business projects do not stand on their own feet, 
but are a constant drain on taxpayers. 

“Powerful political forces are at work in our country to 
change our plan of government from one of free opportunity to 
one of officially controlled opportunity. While we are consum- 
ing our youth and our wealth in conquering the evils of state 
socialism abroad, we countenance its extension in our daily 
lives at home. 

“How much longer will we stand for such trafficking with 
our liberties?” 

—EnpriTortaL STATEMENT, 
Industrial News Review. 
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Art and Good Design in British 
Public Utility Services 


A tribute to the work of the late Frank Pick, a 
Yorkshireman who went to London as publicity 
manager of the London Underground. 


By NOEL CARRINGTON 
[ England one of the sights which 


every boy hopes to see when he 

goes to London is the Under- 
ground Railway. The speed with 
which the trains follow each other, the 
neatness and precision of the whole 
service, the moving staircases, these 
and many other features have made it 
one of the wonders of the modern 
world. 

Even New Yorkers must admit that 
their own Underground is second best 
to London’s; and Moscow’s, though 
more palatial, is nothing like so com- 
plex. No less familiar in the London 
scene are the double-decker scarlet 
omnibuses without which it is impos- 
sible to picture the London street scene. 
Behind the ordered harmony of Lon- 
don’s transport system is a fascinat- 
ing story, the lifework of one man 
whose passion was for Design. 

Frank Pick was a Yorkshirerman 
who already had railway experience 


111 


when he came to London as publicity 
manager for the London Under- 
ground. In those days it was a private 
company, combining most of the un- 
derground railways and some of the 
many bus companies. Pick made his 
mark by choosing the best artists he 
could find to do posters, and the sta- 
tions soon became the most exciting 
picture galleries, delighting the eyes of 
the passing traveler. These posters 
were so sought after that Pick had 
to start a shop for selling spare copies, 
which were used as decoration in homes 
and schools. But their primary pur- 
pose was to encourage people to travel, 
at times when the trains were not full 
on Sundays, to the countryside, to the 
Zoo, or the museums at midday, and 
so on. Pick then went on to clear up 
the stations so that the poster sites 
were isolated and the platforms tidy. 
Pamphlets, maps, timetables, every- 
thing printed, in fact, was beautifully 
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designed, and he commissioned Ed- 
ward Johnston, a great penman and 
the father of modern type design, to 
draw him a new type face, Johnston 
Sans-serif, which was reserved exclu- 
sively for the Underground. 


| iejeae Pick became, in effect, general 
manager of the whole system 
and in his time the various transport 
systems of London were all combined 
into a public utility, a semipublic cor- 
poration, including the tramways, 
trains, and busses. Pick turned his at- 
tention now to the design of railway 
coaches and omnibuses. Every detail 
was carefully planned so that each 
new model was a notable improvement 
on its predecessor. He was a great ene- 
my of the afterthought. Speed, safety, 
and comfort, all these qualities were 
embodied in every part of the system, 
and by form, color, or pattern Pick 
aimed at rendering it as beautiful as it 
was efficient. 

His last great enterprise was the 
building or rebuilding of most of the 
stations, from the giant headquarters 
over St. James park to the little sub- 
urban stations on the new extensions 
that felt their way into the hitherto 
green fields surrounding the metrop- 
olis. Charles Holden was his principal 
architect and the simplicity and order 
of these buildings has been a pregnant 
contribution to architecture in Eng- 
land. 


H ow, one may wonder, did this 
man, who was a great adminis- 
trator and served on many govcrn- 
ment commissions, find time to engage 
in studying the designs of so many de- 
tails? 

The fact was that Pick was not only 
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a man of great energy, but was insati- 
ably curious and passionately devoted 
to all the arts. He believed that this 
devotion should not only mean intel- 
ligent appreciation of art and music 
(he was an inveterate concert goer), 
but should mean something more. He 
expressed his love of beauty through 
his life’s work, convinced that in a 
civilization which is healthy, each part 
of it should be harmonious. He was 
very fond of visiting museums, both in 
Britain and abroad, and from such 
visits he constantly found inspiration 
for improvements in the services he 
controlled. His holidays abroad were 
generally taken in company with some 
architect or engineer, and the best of 
what they saw he did not hesitate to in- 
troduce for London’s benefit. He was 
an early member of the Design and In- 
dustries Association, formed in 1915 
to raise the standard of design in every- 
day life, and he always admitted his 
debt to this association, and continued 
to serve it all his life. 


g >. my own way of thinking, Frank 
Pick was one of the greatest ar- 
chitects of modern civilization in Eng- 
land. Already his influence has spread 
far beyond London and far beyond the 
transport industry. He might weil be 
compared with Sir Christopher Wren, 
granted the difference between Wren’s 
and our mechanical age. Wren’s great 
masterpiece, St. Paul’s Cathedral, set 
the note for seventeenth century Lon- 
don. So Pick’s sense of unity and de- 
sign, running right through the prod- 
usts of industry, has set a new stand- 
ard in our own day. He was an artist 
in the way that a great conductor is an 
artist, though he may not be a cum- 
poser, a pianist, or a violinist. He in- 
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spired a team of designers, architects, 
engineers, printers, letterers, painters, 
and others to express themselves to the 
height of their talents. 

With Pick, art was not just a hobby 
orescape. It was part and parcel of his 
daily life. 

Frank Pick died in the middle of the 
present war, his mind already active on 


the job of rebuilding. To many Eng- 
lishmen, it is a tragedy that he was not 
spared for the work of national recon- 
struction that confronts Great Britain, 
for few were better fitted by experi- 
ence and ability, and his creed—fitness 
for purpose, and beauty to enjoy in 
our everyday life — was one which 
should inspire the younger generation. 





Rural Aid in Earnest 
¢ << te 1940 U. S. farm census shows that only 11.8 per cent 


of the farms in the United States had either bathtub 
or shower in them. Only 11 per cent had toilets with running 
water equipment. Only 149 had mechanical refrigerators. 
Only 17.8 had running water of any tvpe. Compare these totals 
with approximately 25 per cent having farm telephones (the 
number has increased considerably since then) with 31.3 per 
cent having electricity, 45 per cent having mortgages, and 82.8 
per cent having radios. 

“It will be seen from this that if political friends of the 
farmer are bent on doing something for Hiram with the tax- 
payers’ money, there are plenty of opportunities here for a 
whole host of ‘rural administrations.” Not only toilets and 
bathtuhs, but also running water and mechanical refrigerators, 
could be made part of the rural aid program. These could be 
combined with rural telephones and rural electrification (which 
has already been responsible for over a half-billion REA 
loans). And what about renewing the farmer’s radios, many 
of which have been worn out during the long siege of war re- 
Strictions, with hatteries and tubes and other parts which could 
not be replaced? There ought to be plenty of votes in a Rural 
Radio Rehabilitation program. 

“Of course we already have a Federal aid program for help- 
ing the farmer to pay off the mortgage. But why help him to 
pay it off? Why not pay it off for him? It seems the farmer 
would probably welcome the spectacle of Uncle Sam in the old 
melodramatic réle of the hero who dashes in at the last mo- 
ment with the necessary filthy lucre to settle up the mortgage 


on the old farm.” 
—Telephony. 
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Government Utility 
Happenings 


HE fifth reguiar meeting of the 

Bonneville Regional Advisory 
Committee, held in Wenatchee, Wash- 
ington, was high lighted on June 22nd 
by the appointment of a special commit- 
tee to assist the Bonneville Power Ad- 
ministration in recruiting urgently 
needed survey crews. 

Appointment of the committee fol- 
lowed warnings by Bonneville Power 
Administrator Paul J. Raver and S. E. 
Schultz, chief engineer, that unless ad- 
ditional survey crews could be obtained 
immediately, construction of lines 
urgently needed to permit delivery of 
ae to critical shortage areas in the 

acific Northwest would be seriously 
retarded. 

E. B. Aldrich, editor, Pendleton East 
Oregonian, was named chairman of the 
committee. Other members are Rufus 
Wood, publisher, Wenatchee Daily 
World; Don Treloar, manager, radio 
station KGEZ, Kalispell, Montana; 
Oscar Harbak, International Brother- 
hood of Electrical Workers, Olympia, 
Washington; John King, Washington 
State Grange, Seattle, Washington ; and 
Thomas D. Welborn, Washington Co- 
lumbia Basin Commission, Brewster, 
Washington. 

Administrator Raver pointed out that 
while the immediate need was to meet 
war power requirements, the Bonneville 
Administration would require a vastly 
expanded force for its postwar construc- 
tion program which provides for system 
additions that will triple the size of the 
Bonneville-Grand Coulee transmission 
grid within the next few years. 


UTLINING Bonneville’s construction 
program, Raver said plans had been 
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blueprinted for approximately $160,- 
000,000 worth of new transmission lines 
and substations to meet the anticipated 
power requirements of the region. The 
program will provide more than 45,000,- 
000 man-hours of site employment to 
take up the postwar slack, and will fur- 
nish jobs for many returning servicemen 
and war workers. 

Raver warned, however, that Bonne- 
ville’s entire program, which is designed 
to extend the benefits of low-cost Colum- 
bia river power to all corners of the Pa- 
cific Northwest, might be jeopardized if 
Northwest public utility districts acquire 
private utility distribution properties at 
prices far in excess of their true values, 
and tie themselves up with long-term 
contracts to buy wholesale power from 
private sources. Raver said: 


Although we have no first-hand informa- 
tion, we have heard that every PUD in the 
area served by the Puget Sound Power & 
Light Company has signed a contract with 
a private agent to acquire distribution prop- 
erties, and also has signed a 50-year ex- 
clusive power contract with an undisclosed 
seller. 

We have nothing against such an acquisi- 
tion, provided the price is right. But if the 
savings inherent in public ownership and op- 
eration are passed on to the absentee 
owners of the private utilities in the pur- 
chase price, the primary purpose of public 
ownership is defeated. 

So far we have not been consulted on this 
deal. We are completely in the dark. If 
the Bonneville Power Administration’s pro- 
gram is to go forward, all the cards must 
be placed on the table. 


Striking sharply at the national and 
state reclamation associations, Raver de- 
clared that their opposition to the pro- 
posed Columbia Valley Authority was 
dictated by private interests and was 
merely a smoke screen to hide their real 
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motive, which is to stop development of 
the Federal transmission system. 

“The reclamation associations are 
supposed to represent the farmers and 
reclamation people. Actually, they are 
composed of representatives of big busi- 
ness, and they are using every trick in the 
book to defeat the true interests of the 
real farm and reclamation people,” 
Raver declared. 


np of the war will bring a major 

problem to the Bonneville Power 
Administration, according to William M. 
Carpenter, economist of the Edison 
Electric Institute, in an analysis of the 
1944 annual report of the Secretary of 
the Interior concerning the project. 

Mr. Carpenter, writing in the June 
issue Of the Edison Electric Institute 
Bulletin, stated that the report recognizes 
the temporary nature of Bonneville’s 
present power load. He quoted the re- 
port as stating that although revenue 
for the 1944 fiscal year exceeded $20,- 
000,000, “a very substantial proportion 
of the present revenue is derived from 
service to war plants and establish- 
ments.” i 

It was noted that of the 1,010,262 kilo- 
watts of total contract demand in active 
executed contracts, 733,600 kilowatts are 
in industrial contracts subject to cancel- 
lation and an additional 40,850 kilowatts 
are short-term industrial contracts. 
These contracts, it was estimated, in- 
volve annual revenue of $13,552,875. 
Under industrial contracts with cancel- 
lation provisions, the total amount of 
cancellation or termination payments, as- 
suming cancellation of all the contracts 
effective as of July 1, 1945, would be 
approximately $9,200,000. Mr. Carpen- 
ter added: 


The income statement shows a minimum 
of interest charges of $5,141,057 and a charge 
for depreciation of $2,258,529, making a total 
of $7,399,586 which must be met, cancella- 
tions or no. These fixed charges alone are 
greater than the total gross revenues last 
year from all noncancelable contract sales 
of power. Very plainly, the end of hostili- 
ties is going to bring a major problem to 
this enterprise. 


Mr. Carpenter observed that the re- 


port “reveals once more the advantages 
which accrue to tax-free Federal proj- 
ects under a system of accounts which 
permits the transfer of large amounts of 
cost to mythical navigation benefits and 
to irrigation as yet undeveloped.” 

The report, he continued, makes no 
mention of taxes or tax equivalents. He 
said: 

In 1944, the private companies in the two 
states of Oregon and Washington paid in 
state and local taxes about 10 per cent of 
their gross revenues, or 2 per cent of their 
fixed capital. At this rate the people of 
these states are losing $2,100,000 a year in 
tax collections if figured on the basis of 
revenue, or twice that amount if figured on 
allocated fixed capital. In addition to this, 
the people of the United States as a whole 
lost about $2,250,000 last year in income 
taxes, making a total annual tax loss of 
$4,350,000 if figured on revenue and $6,650,- 
000 if figured on allocated fixed capital. 
Of course, if revenues were adjusted to 
cover the total costs, they would be much 
larger, hence the tax figure would be still 
greater. 

* * * * 


| ge age Department power exten- 


sion plans for Central valley were 
disapproved by the conference commit- 
tee in Congress, as reported to the House 
on June 26th. The conference report, 
which dealt with the Interior Depart- 
ment Appropriation Bill, and subse- 
quently approved by both houses, stated 
in part: 
... in view of the fact that there is an agree- 
ment between the Bureau of Reclamation 
and Pacific Gas and Electric Company 
whereby their power is pooled for the period 
of the war, and a reasonable time there- 
after, which provides for the recapture, 
without prejudice, of any temporary ad- 
vantage to cither party .. . the conferees 
are of the opinion that the existing arrange- 
ment should be retained without prejudice 
to those in favor of or opposed to the con- 
struction of a steam plant or transmission 
lines by the Bureau of Reclamation. 


As was the case last year, the House 
of Representatives had refused to ap- 
prove funds which would have permitted 
preliminary work on transmission lines 
and steam plant by the Reclamation Bu- 
reau to bring Shasta-Central valley 

wer into the San Francisco area. On 
both occasions, Senate attempts to rein- 
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state these funds were defeated in con- 


ference. 
~ x *x« & 


i, avo McKellar-Lilienthal scrap 
seems to be shaping up as a result 
of the recent announcement by TVA 
Chairman Lilienthal that his organiza- 
tion plans to move to Muscle Shoals, 
Alabama, as provided in the TVA 
statute but never followed. Senator Mc- 
Kellar (Democrat, Tennessee) says he 
will oppose moving TVA headquarters 
from their present location in Knoxville 
in his native state. .He predicts that be- 
fore TVA can move, it will have to have 
money from Congress to build office 
buildings and other facilities at Muscle 
Shoals, and that a fight will be made on 
approving any such appropriation. 
Chairman Lilienthal explained that 
during its construction phase TVA had 
to locate its headquarters in Knoxville 
because it was nearer to Norris dam and 
other projects than the Muscle Shoals 
location. Now that TVA is entering its 


administrative and operating phase, he 
said, the Muscle Shoals location would be 
preferable. 


* * * * 


tx members of a 7-man Missouri 

State MVA Commission have 
toured the Tennessee valley to confer 
with business leaders, TVA officials, and 
others on the operation of TVA. The 
Missouri delegation was authorized by 
the last session of the Missouri legisla- 
ture to find out whether a Missouri Val- 
ley Authority is desirable and feasible. 

State Senator Claude S. Ricketts, St. 
Louis, chairman of the group, said the 
delegation is observing TVA with an 
open mind, with the objective of obtain- 
ing the best information available. On 
the basis of the tour, the commission 
will draft a report for submission to the 
Missouri general assembly. 

Other members of the commission are 
Senator Edward V. Long; Representa- 
tive Earl S. Cook; Marvin M. Wright; 
Frank G. Jonah, chief engineer for the 
Frisco Railway; L. T. Berthe, consult- 
ing engineer. R. E. Duffy, chief engineer 
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of the Missouri Public Service Commis- 
sion, also toured with the commission, 

The itinerary included major stops at 
Knoxville, Chattanooga, Memphis, Nash- 
ville, and Birmingham, with side trips to 
points of interest in the territory served 
by the TVA, 


* * * * 


HE House of Representatives at 
Washington, D. C., before approv- 
ing the recently enacted Second Def- 
ciency Appropriation Bill (HR 3579), 
voted to amend it so as to provide funds 
for REA loans in the amount of $120- 
000,000 for the coming fiscal year; This 
is in addition to the $80,000,000 pre- 
viously approved for the same period in 
the Agriculture Department Supply Bill. 
Representative Johnson (Democrat, 
Oklahoma), author of the amendment 
to the Second Deficiency Appropriation 
Bill, pointed out that Victory in Europe, 
with the resulting removal of building 
restrictions by the War Production 
Board, had left REA with a considerable 
backlog of deferred applications for 
loans which could now be granted be- 
cause it is now possible to go ahead with 
building lines. 

Representative Poage (Democrat, 
Texas) in urging the House to accept 
the Johnson amendment pointed out that 
his own bill (HR 1742) to increase 
lending authority for REA was still tied 
up in the House Interstate and Foreign 
Commerce Committee where it is not 
likely to be acted upon before next fall. 
Meanwhile, Poage pointed out, REA ap- 
plications for service would be held up 
during the summer if immediate action 
were not taken to get funds through the 
Second Deficiency Appropriation Bill. 
Representative Poage’s bill would have 
provided over a half-billion dollars in 
lending authority for REA during the 
coming three years. It is a companion 
to the Lucas Bill as originally introduced 
in the Senate. But the Lucas Bill as ap- 
proved by the Senate is amended so as 
to include a provision sponsored by 
Senator Shipstead (Republican, Min- 
nesota) to restore REA to the status of 
an independent agency. 
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GOVERNMENT UTILITY HAPPENINGS 


Following the Senate’s confirmation 
of Claude Wickard to be REA Admin- 
jstrator, it was not believed likely that 
the House would accept the Lucas Bill 
in the form approved by the Senate. 


ae ts 


HE Interior Department has recom- 

mended immediate consolidation of 
all government agencies charged with 
administration of Federal lands. Oscar 
L. Chapman, Assistant Secretary of In- 
terior, last month told a special Senate 
committee investigating petroleum re- 
serves that the advantage of “bringing 
together in one set of books record of all 
land holdings and having them available 
so that the public and Federal agencies 
themselves can learn who owns a par- 
ticular piece of federally held land” 
would outweigh administrative cost. 

He said there are now more than sixty 
government agencies dealing with public 
lands. He also urged uniform leasing and 
administration of conservation measures 
for the protection of resources on public 
lands. 

The Assistant Secretary said the de- 
partment would seek additional funds 
from Congress “to continue more ade- 
quately what we’ve tried to do in petro- 
leum research.” Annual congressional 
appropriations were, he said, “far too 
limited to permit adequate and neces- 
sary field supervision, or to conduct 
special investigations of engineering 
problems incident to oil and gas produc- 


tion.” 
. 2-2, 2 


I ny CIO Industrial Union Council 
at Louisville went on record last 
month favoring the “immediate pur- 
chase” of the Louisville Gas & Electric 
Company by the city of Louisville “at a 
fair price,” Frank Bruno, vice chairman 
of the labor council, reported. 

_ Bruno said the council was in favor, 
however, of an investigation to estab- 
lish a “fair price.” 

The council voted to rally the member- 
ship of the CIO in Louisville behind pub- 
lic support for the purchase of the util- 
ity, Bruno said, and “if necessary we'll 
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carry the fight to the polls to see that it 
is bought.” 

Richard H. Hill, director of law for 
the city of Louisville, recently charged 
that LG&E is trying to “obstruct and de- 
lay” Mayor Wilson W. Wyatt’s com- 
plaint to the state public service commis- 
sion that electric rates are too high in 
Louisville. In a brief filed with the com- 
mission, Hill contended that Charles W. 
Milner, attorney for LG&E, had no legal 
cause on June 14th to challenge Mayor 
Wyatt’s right to file the complaint and 
to employ Spencer W. Reeder, Cleve- 
land, Ohio, as special counsel for the city. 


*x* * * * 


Te private power transmission lines 
common carriers? The answer is 
sought by electric codperatives in Texas, 
whose representatives have recently 
talked with Interior Department officials. 
They want an interpretation of the exact 
application of the Flood Control Act 
provision which turns over surplus en- 
ergy from flood-control dams to the In- 
terior Department for sale to codpera- 
tives and other groups. Their specific 
problem is to get a power supply from 
the Denison (Texas) dam on the Red 
river, operated by the Interior Depart- 
ment, which has an outlet for its power 
over the lines of private utilities. 

The co-op people are seeking a ruling 
from department officials that privately 
owned lines are public carriers and would 
have to handle this business. 


*x* * * * 


i public power district pro- 
posal was recently voted down in 
Oregon. At an election in Salem, Ore- 
gon (served by Portland General Elec- 
tric Company), the voters refused a sec- 
ond time within a year to let the Salem 
electric codperative, with a few custom- 
ers in West Salem, extend its service 
into the state’s capital city. 

Despite the Bonneville Power Admin- 
istration’s blessing for the proposal, the 
citizens of Salem rejected it in favor of 
private power, emphasizing their pref- 
erence by a margin of 714 votes (com- 
pared with 83 votes previously). 
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Wire and Wireless 
Communication 


oe 650,000 telephone workers of the 
nation, 100,000 of whom are em- 
ployed in New York and New Jersey, 
have finally won their 3-year fight for 
direct representation on the War Labor 
Board. The National War Labor Board 
last month voted to transform its Na- 
tional Telephone Panel into the Tele- 
phone Industry Commission, with full 
authority to issue directive orders in 
telephone labor dispute cases and to 
make final rulings on voluntary wage or 
salary adjustments submitted for ap- 
proval to the National War Labor 
Board. 

When the National Telephone Panel 
was created by the National War Labor 
Board on January 1, 1945, its power was 
limited to the making of recommenda- 
tions to the National War Labor Board 
in dispute and voluntary cases. In ef- 
fect, this meant that telephone workers, 
practically all of whom have seen fit to 
select unions which are not affiliated with 
the American Federation of Labor or the 
Congress of Industrial Organizations, 
were still obliged to submit their disputes 
for final determination to a board whose 
labor representatives consisted only of 
AFL and CIO designees. 

The commission will have the same 
members who served on the panel. Pub- 
lic members Pearce Davis and Henry J. 
Meyer will continue to serve as chair- 
man and vice chairman, respectively. 
Frank M. Stephens of Cleveland, Ohio, 
and L. F. Shepard, Springfield, Illinois, 
are the regular industry members. 
Regular labor members of the commis- 
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sion are William M. Dunn of Cincin- 
nati, Ohio, and John J. Moran of New 
York city. Mr. Moran is the vice presi- 
dent of the National Federation of Tele- 
phone Workers, as well as president of 
the Federation of Long Lines Telephone 
Workers. 

Writing in the New York Herald Trib- 
une of June 23rd, Henry Mayer, at- 
torney for a number of unions in the 
telephone industry, applauded the new 
procedure as follows: 


By clothing the National Telephone Panel 
with commission status and the power to 
issue directive orders, the board has given 
telephone workers the vitally needed as- 
surance that their cases will be passed on by 
an agency whose labor representatives are 
designees of independent unions. As a mat- 
ter of fact, the two labor members of the 
new Telephone Industry Commission and 
their two alternates were appointed by the 
National Federation of Telephone Workers, 
which was characterized by the National 
War Labor Board as the dominant labor 
organization in the telephone field, despite 
the fact that it is a federation of independent 
telephone labor unions. 

By giving the panel the status of a com- 
mission, the board will expedite the process- 
ing of telephone dispute cases, which should 
eliminate the explosive potentialities which 
heretofore existed in the telephone indus- 
try. Above all, the creation of the commis- 
sion means that telephone labor disputes will 
be determined by public, labor, and industry 
members having direct knowledge of the in- 
dustry, rather than by the National War 
Labor Board, which has no specialized 
knowledge of the field. 


* * 


— appeal to the Michigan Su- 
preme Court to reverse the decree of 


* * 
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WIRE AND WIRELESS COMMUNICATION 


Judge Leland W. Carr, of Ingham Cir- 
cuit Court, invalidating rebate of $3,- 
500,000 to Michigan Bell Telephone 
Company customers in 1944, the Mich- 
igan Public Service Commission re- 
opened hearings at the Ford Shelby hotel 
in Detroit on June 18th on telephone 
rates to explore possibilities of reduc- 
tions for 1945, 

The commission, with William J. Mc- 
Brearty, chairman, presiding, first heard 
Richard A. Sullivan, city utilities ana- 
lyst, and James H. Lee, assistant cor- 
poration counsel, representing the in- 
terests of Detroit in the case. 

Sullivan reviewed the methods of fi- 
nancing by various telephone companies, 
presenting the possibility of financing by 
50 per cent in bonds, and 50 per cent by 
stocks, to cover expansion of business. 

He said the Michigan Bell Telephone 
Company might reduce expense by this 
method. This company, in recent years, 
has issued no bonds, he said, but has ef- 
fected expansion financing through its 
connection with the American Telephone 
and Telegraph Company, of which it is 
a subsidiary. 

Commenting on the case afterward, 
George M. Welch, president of Mich- 
igan Bell, said: 

The rate of earning of this company is 
one-half lower than that of other industries. 
We see the need for a $120,000,000 expan- 
sion and improvement program after the 
war. This program would assure good serv- 
ice in the future and would provide jobs for 
3,000 of our own employees in the armed 
forces, and for many others. 

We believe the facts will show that whit- 
tling away at our rates is not in the public 
interest. 


State commission hearings continued 
on June 23rd. 


x * * * 


gear: of telephone equipment 
recently authorized by the War Pro- 
duction Board will not soon relieve the 
backlog of applications for telephone 
service (now nationally estimated at 2,- 
000,000 “held orders”) because of con- 
tinued heavy demands by the military on 


communication production facilities. 
However, some progress is being made 
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on telephone set shortage (as distin- 
guished from central station capacity 
shortage) which is the basic difficulty. 

Last month, Bell counsel suggested 
that the New York Public Service Com- 
mission defer action on a petition by a 
New York city attorney that extra “ex- 
tension” telephone sets in homes be taken 
out and placed at disposal of applicants 
for new service. It was pointed out that 
190,000 out of 270,000 “held orders” 
within the state were caused by central 
office shortage. Of the balance, due to 
telephone set shortage, the company said 
that new production promised an early 
solution, preferable to the delay and 
technical difficulty involved in “recaptur- 
ing” extension sets from subscribers 
now having more than one phone. 


* * * * 


PLAN for a mobile radiotelephone 
A system that would enable the 
driver of a motor vehicle to enjoy the 
same 2-way communication service as a 
household subscriber, was announced 
recently by the American Telephone and 
Telegraph Company. 

Doctors, delivery truck operators, 
taxicab drivers, and others desirous of 
keeping in touch with a central office 
would use portable radio equipment, 
similar to the military “walkie-talkie” 
device, to talk to special radiotelephone 
exchanges, according to the plan. The 
exchanges, in turn, would link the mobile 
subscribers to any person having the 
conventional phone at home or in a busi- 
ness office. 

The AT&T said that it had filed ap- 
plications with the Federal Communica- 
tions Commission for authority to install 
radiotelephone stations in New York, 
Baltimore, Chicago, Cincinnati, Colum- 
bus, Denver, Houston, Milwaukee, 
Philadelphia, Pittsburgh, St. Louis, Salt 
Lake City, and Washington. Other 
Cities are expected to be added later. 

Under Federal radio law a mobile sub- 
scriber would have to obtain an opera- 
tor’s radio license, but the FCC has in- 
dicated that such probably will be avail- 
able at post offices upon a mere read- 
ing of elementary regulations. No tech- 
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nical knowledge would be required, it 
was explained. 

The proposed service, which in its 
technical aspects is identical to the 2-way 
service in effect for many years between 
ships and land stations, would be made 
available in three forms. They would be 
a general 2-way telephone service be- 
tween any regular telephone and any 
mobile unit, a 2-way service between a 
specified dispatching office and specified 
mobile units, and a l-way signaling serv- 
ice to mobile units, notifying the opera- 
tor to comply with prearranged instruc- 
tions. No estimate of the costs of the 
various services was offered. 

A mobile subscriber would receive a 
call number or other designation for the 
purpose of identification in receiving or 
sending messages. In actual 2-way com- 
munication, he would use a telephone 
handset on which he would have to press 
a button when he wished to talk, the 
device being normally fixed for receiv- 
ing. A spokesman for the company said 
that in some cases the subscriber himself 
might install and maintain his own radio- 
phone while in others it would be done 
by the AT&T. 

The AT&T also revealed that it had 
under consideration a highway mobile 
service for use by bus lines, long-dis- 
tance movers, trucking concerns, public 
utility crews, and others. 


* * * * 


peices in The New York Times 
of June 24th, John P. Callahan dis- 
closes that leading electric utility men 
have expressed strong condemnation of 
the bill (S 1115) recently introduced by 
U. S. Senator Hill (Democrat, Alabama ) 
which would give the Rural Electrifica- 
tion Administration authority to lend up- 
wards of $75,000,000 in low-cost, long- 
term loans for extension of telephone 
lines in farm areas. Mr. Callahan’s story 
stated in part: 

While officials of the American Telephone 
and Telegraph Company also expressed 
themselves as opposed to the bill, they were 
inclined to view with less alarm the “im- 
plications” which the electric light and power 
industry foresees in the Hill Bill. stating 
that “privately owned telephone companies, 
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made up of the Bell system and more than 
6,000 independent companies in the country, 
are ready to do the job.” 

“Having demonstrated our ability to 
make substantial progress since the late 
twenties, and particularly during recent years 
when equipment has been short,” said one 
telephone spokesman, “we find no evidence 
that such a bill is necessary.” He added that 
“the bill presents real possibilities for un. 
economic and disadvantageous duplication 
of telephone facilities. If its purpose is to 
make telephone service available to those in 
rural areas where such service does not now 
exist,” he concluded, “the telephone com- 
pany has similar plans.” 


The Bell system plans to spend $100, 
000,000 on an expansion program which 
will bring telephone service to an addi- 
tional million rural homes within three 
to five years after men and materials are 
available. Upon completion of the pro- 
gram, less than one-third of the farms 
in the vast area served by the Bell sys- 
tem will be without phone service. Mr. 
Callahan’s account in the Times con- 
tinued : 


Although it may at first appear incon- 
gruous not to find the weight of opposition 
on the side of the telephone companies, the 
electric light and power industry “has wit- 
nessed the growth of the REA from an 
agency whose early activities conformed to 
the purpose of the act creating it to a top 
holding company exercising complete and 
grossly unfair control over almost 1,000 elec- 
tric codperatives to the detriment of free 
enterprise,” according to an executive of 
one of the large utility systems. 

In 1935 the Federal Emergency Relief 
Administration made a survey of codpera- 
tives and found that electric “co-ops” were 
virtually nonexistent. Shortly thereafter the 
REA inaugurated a large-scale promotional 
campaign for encouragement of such or- 
ganizations and succeeded in causing the 
formation of more than 800 of these groups. 
Up to December 31, 1943, the REA had 
spent $20,000,000 on this and related promo- 
tional activities. 


A companion to the Hill Bill (HR 
3501), using precisely the same lan- 
guage, was introduced in the lower 
chamber of Congress by Representative 
Luther Patrick (Democrat, Alabama). 
It was referred to the House Committee 


‘on Interstate and Foreign Commerce. 


No action on either bill was expected 
until next fall when hearings may be ar- 
ranged on either side of Congress. 
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By OWEN ELY 


low-priced Holding Company 
Equities in Demand 


her: utility holding company 
stocks have been enjoying a bull 
market of their own in recent months, 
anumber of them selling at several times 
heir January price levels. The latest is- 
sues to join the procession were United 
Corporation, which advanced from 1} to 
3in a short time, and Commonwealth & 

outhern, up from about 1 to 13. Senior 
holding company issues have been con- 
tent with more modest gains. 

What is the reason for this sudden 
ebulition in the junior equities? Part of 
the advance reflects the general strength 
of the market, but mainly it springs from 
the public’s continued appetite for low- 
priced issues of all kinds. Another fac- 
tor is the renewed hope that, in the post- 
war period when excess profits taxes may 
be discarded and utility earnings sub- 
stantially increased, common stockhold- 
ers of the holding companies can regain 
their old “leverage” rights. Wall Street 
utility statisticians have recently sharp- 
eed their pencils and produced some 
highly optimistic estimates of future 
earnings possibilities. It is suggested that 
pending recap plans will be altered, and 
plans already approved by the SEC over- 
thrown in the courts, in order to benefit 
common stockholders. 

For example, two experienced utility 
analysts associated with Wall Street 
firms feel that the Commonwealth & 
Southern plan unduly favors the pre- 
ferred stockholders. The original ratio of 
80-20 per cent for distribution of assets 
to the preferred and common stocks was 
modified to 85-15 per cent sometime ago 
at the insistence of important holders of 
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the preferred stock, and the SEC ap- 
proved the change. Now it is contended 
that the Snyder interests, while repre- 
senting only a minority group (one press 
estimate is 1 per cent, another less than 
20 per cent), will be able to block a favor- 
able vote for the plan by common stock- 
holders. (Ratification requires over 50 
per cent of those voting, as a class, as to 
both preferred and common.) This will 
“kill” the plan, it is forecast, and lead to 
the adoption of one more favorable to 
common stockholders. The SEC’s only 
recourse to enforce the present plan, ac- 
cording to the reasoning of one of these 
analysts, would be to have itself ap- 
pointed trustee of Commonwealth, and 
of course the court would still have to 
confirm the plan. Thus far the trusteeship 
device has not been used by the SEC to 
enforce plans, although the commission 
has threatened to do so in-the case of 
American Light & Traction. 


NOTHER factor which has doubtless 
helped the current advance is the 
recent decision of the Supreme Court to 
hear four cases involving the constitu- 
tionality of § 11 of the Holding Com- 
pany Act. Hence, in view of the mod- 
erate political swing to the right at 
Washington, hope has revived that the 
Holding Company Act might be declared 
unconstitutional, at least with respect to 
certain provisions. Whether this hope is 
warranted seems dubious to this com- 
mentator, but nevertheless it has doubt- 
less played its part marketwise. 

The ICC has taken an ultraconserva- 
tive viewpoint of railroad earning power 
in devising and approving recapitaliza- 
tion plans for nearly one-third of our 
railroads, which have been forced to re- 
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organize or to readjust their capital 
structures. In almost all cases, common 
stockholders have been “frozen out.” 


a position of the utilities is not 
analogous to that of the rails. The 
earnings of utility operating companies 
have gone down, rather than up, as com- 
pared with the prewar level. However, 
due to favorable tax amendments and 
capital leverage, holding company earn- 
ings in some cases have gained sharply in 
the past two years. As mentioned above, 
elimination of excess profits taxes, antici- 
pated some time after VJ-Day, would 
add substantial additional gains in many 
cases. Nevertheless, even the holding 
company stocks have not enjoyed the 
wonderful gains in earnings which the 
junior rail equities have achieved. 

The SEC has taken a somewhat more 
realistic attitude toward utility earnings 
than the ICC in appraising rail earnings. 
Yet SEC, while avoiding the highly 
pessimistic attitude of the ICC, has 
nevertheless appeared ultraconservative 
in some of its earnings estimates. In the 
Commonwealth & Southern Case, for ex- 
ample, it largely ignored the favorable 
estimates of future subsidiary earnings 
prepared by the field executives and by 
Jay Samuel Hartt, a leading valuation 
expert. Due to the leverage factor this 
naturally sharply reduced the share in 
the assets assigned to the common stock- 
holders. Moreover, SEC progress in ap- 
proving plans has been rather slow so 
that price-earnings ratios have changed 
in the meantime, apparently making some 
of its reasoning out of date from a mar- 
ket standpoint. 

However, even if full allowance is 
made for all the above factors, including 
possible revision of pending plans, it 
would appear that recent advances in the 
low-priced holding company issues have 
gone far toward discounting potential 
gains. In the case of Commonwealth & 
Southern, for example, each share of 
common is entitled under the plan to less 
than four-fifths of one per cent of the 
amount assigned to each share of pre- 
ferred stock. With the preferred cur- 
rently selling at 109, the corresponding 
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price of the common would be abo 
seven-eighths. At the recent price of 
the common has, therefore, apparen; 
discounted a change in the ratio fro 
85-15 to 70-30—certainly the most 
would seem obtainable. Any further a 
vance would logically be based on « 
pectations of favorable earnings, in lig 
with some of the forecasts by Mr. Ha 
and others—as well as elimination , 
EPT. Certainly there would seem to 
no advantage in buying the comma 
stock at current levels as compared wi 
the preferred. However, it should be. 
phasized that Commonwealth & Sou 
ern common stock does not seem as { 
out of line statistically as a number ¢ 
other low-priced utilities. 
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oc is not available to discuss thea 
vances in other low-priced issues b 
a similar line of reasoning doubtless 
been used. However, some buyers ha 
probably acted only on tips, which no 
circulate freely in the 1929 manner. 
“Are We Going to Be Stock Mark 
Suckers Again?” by Sylvia F. Porter 
the July Readers Digest.) 
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The current craze for low-priced eq AM 
ties is, of course, not confined to uti ™ ae 
ties, though some of the largest 1% or 






gains have been in the utility group. 
regulatory authorities have sought 
stem the move by raising margin rate 
so that now no stock selling at less th 
$10 a share can be margined. But, fro 
a psychological angle, this may have 
reverse effect. Low-priced stocks can 
be “sold out” on any dip in the mark 
(except as they might be voluntarl 
liquidated to protect other co 
ments). A huge volume of “refuget 
funds may have been employed in the 
issues ; some of the huge profits realiz 
in low-priced rail bonds have probab 
been transferred into cheap utilities 1 
the theory that these were also undd 
valued. 
Many traders and investors wou 
rather have 100 shares of a low-pmct 
issue than a few shares of a high-prict 
stock. There are several reasons: (1) 
adds to the feeling of importance to hd 
a larger number of shares, particularly 
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wnd amount; (2) the cost of in-and- 
t trading in odd lots is almost prohibi- 
we, due to minimum $5 commissions, 
wble taxation (on both buys and sells), 
si odd-lot price penalties (one-quarter 
sone-half or more on each closed trans- 
jon); (3) considerable evidence ex- 
js to support the “square root” theory, 
hich means that low-priced issues ad- 
mice much faster percentagewise than 
gh-priced issues. (Correspondingly, 
y fall faster in a bear market.) 

It is a popular fallacy of regulatory 
whorities that the public’s major losses 
re in the higher-priced issues, where 
port selling and “bear tactics” were held 
sponsible for much of the 1929 debacle. 
haps this was the case in 1929, but 
mer present conditions low-priced 
jocks can be much more vulnerable per- 
tntagewise than high-priced issues, al- 
hough the results are not so spectacular 
nd gain less publicity. 


* 


Eastern Gas & Fuel Re- 
capitalization Plan 


ASTERN Gas & FuEt ASSOCIATES, a 
Massachusetts voluntary associa- 
om controlled by the Koppers Company, 
sa utility holding company, though its 
incipal interests are in the mining of 
tal and its conversion into coke and 
ther by-products. In 1936 the company 
quired all the assets of Massachusetts 
s Companies, which included the en- 
e common stocks of Boston Consoli- 
ated Gas Company and Old Colony Gas 
ompany. Since it thus became a utility 
oiding company, the SEC acquired ju- 
diction. Koppers Company was later 
dered by the SEC to relinquish control 
my Eastern Gas, which it has agreed to do 
{ some time in the future. Presumably, 
owever, Eastern Gas & Fuel will be 
itted to retain its control of the im- 
ortant utility company, Boston Con- 
idated Gas, and the small Old Colony 
gs Company. After recapitalization, the 
gpOciation expects to be exempted from 
il provisions of the Holding Company 
ct 


Eastern Gas & Fuel, due to its affilia- 
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tion with the Mellon interests, has been 
conservatively operated, but the large 
earnings of the late 1920’s were consid- 
erably reduced by the trend toward con- 
sumption of fuel oil in New England 
territory. While the capital structure was 
perhaps well enough suited to the orig- 
inal earning power, the company is now 
overcapitalized on the basis.of past and 
prospective earnings. While there has 
been a substantial increase in gross due 
to wartime conditions (revenues jumped 
from $62,000,000 in 1938 to $111,000,- 
000 last year), net income still runs at 
only about half the 1930 level. (Increased 
depreciation, depletion, and tax charges 
are, however, responsible.) 


‘ao are no arrears on the 44 per 
cent prior preference stock, but ar- 
rears on the 6 per cent preferred equal 
about $35 a share and nothing has been 
paid on the common since 1934. Accord- 
ingly, the management recently filed a re- 
capitalization plan with the SEC. A bond 
refunding is also currently under way; 
the 4s will probably be replaced with new 
3s (the coupon rate is subject to competi- 
tive bidding), together with a bank loan, 
resulting in interest savings of about 
$700,000 (of which, however, only about 
$105,000 would be retained after excess 
profits taxes). 

The 4} per cent prior preference stock 
will remain unchanged except for new 
provisions to strengthen its voting rights 
and to protect its position in the future 
capital structure. The 6 per cent prefer- 
ence (second preferred) will receive 5 
shares of new common stock for each 
share of preference, while the common 
will obtain one-sixth share of new com- 
mon. This is an 85-15 per cent ratio for 
assigning the new common stock. 

The company’s earnings statement is 
extremely complicated due to the wide 
variety of its interests in different indus- 
tries. A detailed pro forma consolidated 
profit and loss statement for the six years 
ended December 31, 1944, appeared as 
exhibit B in the recapitalization plan. The 
net income figures as stated therein 
showed substantial improvement over 
earnings figures as reported in the finan- 
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cial services, particularly for the years creased charges for depreciation and 
1939-43. The improvement was appar- pletion (as compared with earlier years)fm stock: 
ently due to adjustment for overconser- and heavy Federal taxation. In any evengy late 
vative bookkeeping in these years, when the company’s financial position should ferre’ 
contingency reserves had been set up for be greatly strengthened by the refundJi sues 
tax adjustments. ing and by the proposed recap plan, jj™g comm 
On the basis of these improved fig- consummated. wart 
ures, and making an adjustment for the > prefe 
pending bond refunding, it is estimated on th 
that earnings on the new common stock et Ratios for Holdi signet 
in 1944 would have approximated $1.14 —_—s oman eof chs ~~; just f 
a share. The elimination of excess profits pany made 
taxes in the postwar period might add Bes accompanying table of electrical Th 
some 60 cents a share, making $1.74. gas holding company stocks hag lated 
Whether future earnings can be main- been considerably lengthened as com 
tained at the 1944 level will largely de- pared with the list which appeared in th¢ 
pend, of course, on competitive fuel con- April 26th issue. A number of preferre 
ditions in New England. The wartime stocks (with arrears) have been in 
stimulus to coal consumption must also cluded, in preference to the common is 
be taken into account, though this factor .sues, for reasons suggested in the ac 
may be largely balanced by currently in- companying discussion of low-priced 


= 


ELECTRIC-GAS HOLDING COMPANY STOCKS 
Price Indic. 
Where Price Share Earn. Earn. Div. Yield 
Traded About 12Mos. Amt. Ratio Rate About 


American Gas & Elec. ....C Apr. $2.37 $1.80 4.87% 
American Lt, & Traction . Mar. 1.46 1.20 5.22 
Amer. Pwr. & Lt. $6 pfd. . Feb. one was 
American Water Works .. 
Buff. Niag. & E. $1.60 pfd. 
Cities Service Co, ....... 
Columbia Gas & Electric .. 
Com. & Southern pfd. .... 
Consolidated Elec. pfd. .. 
Electric Bond & Share ... 
Elec. Pwr. & Lt. $7 pfd. .. 
Engineers Public Service 
Federal Lt. & Traction .. 
Illinois Power C 

Middle West Corp. ...... 
National Pwr. & Lt. ..... 
Niagara Hudson Power .. 
North American Co. ..... 
Cee COED, oc kcesccececc Cc 

Philadelphia Co. ......... Ke 

Public Service of N. J. ...S 

Standard G. & E. $7 pfd. . 

United Corp. pfd. ........ Ss 

United Gas Improvement . ; 
United Lt. & Railways ... Mar, 


co 


20 «287 
500 4.65 
3.75(c) 5.77 
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SAWN, MONASH 0% 
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175 7.96 
2.50(d) 16.17 


Rue 
se 


NANAA 


Se Cad 6, 
.75(£) 15.00 
55 4.25 
1.00 4.00 
1.75 3.81 

35 2.17 
1.00(g) 5.27 


Ne RK rnowe 
UNCHhSREPALE 


<r 
N 


Averages 14.1 


S—Stock Exchange. C—Curb Exchange. O—Over the counter. D—Deficit. (a) Parem 
company basis. (b) Thirty-five cents was earned in first quarter of 1945 compared with 3S 
cents last year (no twelve months’ statement issued). (c) Two dollars and ag | cents declared 
in 1945. (d) Of which $2 was a capital distribution. (e) Four per cent in Pacific Gas a0 
Electric stock (one one-hundredths share quarterly). (f) Partly from sale of assets. (8 
Twenty-five cents initial dividend (on new stock) paid May 3lst. 
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stocks. It is, of course, unusual to calcu- 
late “price-earnings ratios” for pre- 
ferred stocks, but since most of these is- 
sues will eventually be converted into 
common stocks, the procedure seems 
warranted. Of course, in most cases the 
preferred will not have a future claim 
on the entire share earnings now as- 
signed to it, but since it is difficult to ad- 
just for this factor, no effort has been 
made to do so. 

The price-earnings ratios here tabu- 
lated have, of course, a much wider 
range than those in the operating com- 
@ pany stock list. (See the July 5th Fort- 
NIGHTLY, page 48.) They vary from 5 
to 27, as compared with a range of 9-24 
for operating company stocks. Dividend 
yields also show a much wider spread— 
about 3 per cent-16 per cent for —s 
companies, compared with 4 per cent- 
per cent for the operating companies. 
But the two highest yields in the accom- 
panying table—15 per cent for Ogden 
‘Band 16 per cent for Middle West—were 
due to liquidating dividends. Eliminating 
these two items, the average yield (for 
dividend-paying issues alone) works out 
at 4.62 per cent—somewhat lower than 
the 5 per cent average for operating 
company stocks. 

While the data may be of interest for 
broad comparative purposes, too much 
reliance should not be placed on individ- 
wal figures and ratios for the following 


Commonwealth & Southern $6 pfd. .......... 


Electric Bond and Share 
Engineers Public Service 
Federal Lt. & Traction 


reasons: (1) Some of the earnings data 
are quite old (Electric Power & Light, 
for example) ; (2) many holding com- 
panies have effected substantial refund- 
ing programs for their subsidiaries in the 
past year, and these economies are not 
yet fully reflected in the earnings state- 
ments; (3) additional refunding is in 
prospect, which may further improve the 
picture; (4) varying amounts of excess 
profits taxes should be taken into account 
in weighing earnings statements; (5) 
earnings of some holding companies, 
such as American Light & Traction, 
American Power & Light, Electric Bond 
and Share, and United Gas Improve- 
ment, are below normal because substan- 
tial amounts of cash from sale of assets 
are being held idle in the treasury; and 
(6) many holding company issues are 
evaluated on the basis of estimates of 
break-up value prepared by statistical 
services, and buyers pay less attention to 
earnings and dividends. 

In connection with the latter point, it 
may be of interest to tabulate the liqui- 
dating values of certain holding company 
stocks as recently determined by Stand- 
ard & Poor’s. (The service does not dis- 
close the formula used in preparing these 
estimates.) The table appears below. 

Based on Standard’s estimates for the 
stocks below, 2 issues are selling above 
liquidating value, 5 are close to the break- 
up point, and 10 are still undervalued. 


Liquidating 
Value 


i ie bec deand eters iwy ews 
TE oo os oon cual teghe se cwens 
Standard Gas & Elec. $7 pr. ......0..cccceseecsceecees 
Mi Standard Gas & Elec. $4 pid. ........ssseeeeeeees Soege 
NE COUR SO, vikacecanisccsccescecewosen cess 
United Gas Improvement 


~~ 


‘Estimate based on plans before the SEC. 
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SUMMARY OF 214 MAJOR ELECTRIC AND GAS OPERATING 
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A Real Job for Business-managed 
Utilities Down on the Farm 


n an address, “Our Stake in Agricul- 

ture,” given recently before a group 
of agricultural engineers in Washington, 
D. C., Frank E. Watts, executive as- 
sistant, Farm Journal, and director, 
Rural Electric Information Exchange, 
discussed some angles respecting farm- 
ing which are, perhaps, too little known. 

Commenting that this war has brought 
the American farmer into sharper per- 
spective than ever before, that he is 
looked upon in a new light by thoughtful 
people who have felt the pinch or incon- 
venience of rationing, and that he has 
gained respect for his resourcefulness in 
these difficult times, Mr. Watts observed: 


... There can never be full employ- 
ment, production and prosperity unless the 
farmer is prosperous. A review of a few 
facts concerning agriculture, its magnitude, 
its purchasing power, and its economy in 
relation to our national economy may be 
both helpful and enlightening. 

It is by far our largest industry in point 
of assets and income. On December 31, 
1943, the total assets of agriculture amount- 
ed to $82,800,000,000. This included real 
estate, livestock, equipment, household ef- 
fects, cash in banks, bonds, and other invest- 
ments. Against this were liabilities of but 
$9,174,000,000. These consisted of real estate 
mortgages and all other farm debt, leaving 
a net worth of $73,626,000,000. Values are 
now inflated along with everything else, but 
allowing for all this it would leave a net in- 
dustry of at least $50,000,000,000 or $60,000,- 

009 in normal times. Net income after 
all expenses was $12,500,000,000 in 1943. 
Cash in the bank and war bonds alone 
amounted to over $12,000,000,000. Farm 
mortgages are now down to an almost all- 
time low. Gross income for 1944 is esti- 
mated at $27,900,000,000—the highest in rec- 
ord. We can readily see the impact of this 
great industry by its needs upon the purchase 
of goods and services of our other large in- 
dustries. 


The speaker then called attention to the 
marked parallel between agricultural 
income, factory payrolls, and our total 


national income, with farm income the 
factor governing our economy. Research 
shows, he said, that farm income leads 
factory payrolls up and down under nor- 
mal changes of volume and price levels 
at intervals of three to six months. He 
added: 
Farm income multiplied by seven almost 
invariably equals the total national income. 
This is true also of total factory wages— 
but the latter follow farm income up and 
down. 
... Proper farm prices create a proper 
farm income at the bottom of the economic 
cycle and automatically carry through a 
seven-fold turn in the initial dollar, Asa re- 
sult, payrolls increase and all service or- 
ganizations are moved to greater activity and 
employment. 


INCE all new wealth, of which agri- 
culture produced 65 per cent, ob- 
served Mr. Watts, “is the result of labor, 
whenever the labor of the farmer is on 
an unequal basis of monetary measure- 
ment for his production with that of la- 
bor of the factory worker’s production, 
we can have no balanced economy, full 
employment, or prosperous times. There- 
fore, prices which the farmer receives 
for his products are the prime factor in 
our total national economy.” 

Then, as proof of this statement, the 
following comparison of the years 1928 
and 1932 was submitted: 

In 1928 the production of 


primary 
grains amounted to 5,300,000,000 bushels. In 


1932 this production was 5,253,000,000 bush- 
els. Production of basic meats, ep yt 
mutton, and veal, in 1928 was 17,007,000,000 
pounds. In 1932 it was 16,800,000,000 
pounds—a very small decrease in both grains 
and livestock products. But note this care- 
fully—farm income in 1928 was $11,700,000,- 
000. In 1932 it was $5,300,000,000, or a loss 
of $6,400,000,000 compared with 1928 for ap- 
proximately the same production. 

Now note what happened to factory pay- 
rolls. In 1928 they amounted to $11,400,000,- 
000; in 1932 $5,200,000,000, and national in- 
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come 9 shrunk from $82,000,000,000 to $39,- 

Had the farmer received for 
his. iicctien in 1932 the same prices as in 
his p national income would have approxi- 
mated that of 1928. Following the pattern 
of previous records, factory payrolls would 
have increased in the same ratio. These fac- 
tual data should be convincing evidence of 
the importance and relation of farm income 
to industrial employment, production, and 
our total econemy. It may be argued that 
there must be employment to purchase farm 
production. This is obvious but proper farm 
prices are the key to industrial employment.! 


It was pointed out that the farmer has 
no purchasing power unless his produce 
yields a profit—it is spendable income 
which starts the wheels of industry. Mr. 
Watts considers that, in creating em- 
ployment, the farmer’s dollar is worth 
about 75 per cent more than the urban 
worker’s dollar, and made the following 
statement to support his views: 


. The very nature of the things for which 
he spends his money above the cost of food, 
clothing, and shelter creates production. He 
builds and repairs service buildings, buys 
fertilizers, modern equipment, and a diver- 
sity of things requiring labor to produce. 
A larger part of the urban worker’s surplus 
goes for recreation, entertainment, and 
luxuries. In addition, from the same in- 
come the farmer has much more left to buy 
things which make work for others. 


TTENTION was directed to the inter- 
dependence of agriculture and in- 
dustry—that it is not as fully understood 
by businessmen as it should be. In some 
industries, it is true, there is growing 
evidence of the recognition of the neces- 
sity for codperation with the farmer— 
there is a better appreciation of the rela- 
tion of his prosperity to that of the na- 
tion. His occupation is no longer looked 
upon as simply a way of life, but as a 
business. The speaker added: 


... Farming is no more a way of life than 
that of the man who chooses law, engineer- 
ing, or medicine as his profession, or the 
man who engages in industry, commerce, or 
other business. Each chooses as far as 
possible the work which he prefers to pur- 


1 Anyone wishing to pursue this subject fur- 
ther can do so by securing a copy | of “A Pros- 
Gerccs Postwar Era Is Possible,” by Carl H. 

ilken, economic analyst, 203 Trimble Build- 
ing, Sioux City, Iowa. 
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sue, In this respect the farmer does 
differ from any individual. ¥ 
Viewed as a businessman with more 

lems and the need of a greater know ie 
about more things affecting his _prosperi 
than that of almost any other icine a “4 
get a new concept of the farmer. Industry 
can do much, without smacking of pater. 
nalism, in helping to successfully solve many 
of his problems. 


Industry, as a matter of self-interest 
in maintaining its own prosperity, must 
take the initiative in this cooperation 
which, if it is to be successful, must be 
based upon mutual confidence. Too, there 
must be a greater recognition by the 
farmer himself that he is a businessman, 
and as such he must conduct his bus- 
ness upon sound principles of manage- 
ment. 

Further, with respect to practical ways 
of initiating codperation, Mr. Waits ob- 
served that industry must first have a bet- 
ter understanding of the problems of the 
farmer. While these are many, he cited 
as probably the chief, long-time problem, 
that of soil conservation: 


- Because of erosion we have lost 20 to 
25 per cent of this top soil and its serious- 
ness is recognized by many of our large in- 
dustries. We see constructive steps being 
taken by such farsighted concerns as Inter- 
national Harvester. Ford-Ferguson, Fire- 
stone Tire & Rubber, and a number of oth- 
ers. They have designed modern machinery 
for better and more economically coping 
with this problem. They have published 
constructive literature which is of great edu- 
cational value.? 

Soil conservation has an important rela- 
tionship to many problems, such as under- 
ground water levels and flood control. Be- 
cause of erosion and surface run-off, under- 
ground water levels of the nation are reced- 
ing at an alarming rate. This not only ai- 
fects the farmer Sut eventually will have 
serious consequences to industry itself be- 
cause of inadequate water supply. As for 
the prevention of floods, this work must 
start on the farm itself. If water never 
reached the banks of rivers we would have 
no serious floods. 

While all rainfall cannot be diverted, it 
can be controlled sufficiently to eventually 
prevent such disastrous floods as we now 


2“Man and the Soil,” by Karl B. Mickey, 
International Harvester Company; “There 
Goes a Thousand Million Dollars a Year,’ oe 
Ford-Ferguson ; “Our Native Land—A T 
to Keep,” by Firestone Tire & Rubber Com: 


pany. 
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have. The solution therefore lies primarily 
in keeping the water in the soil upon whic 
it falls, This can and is being done, as any- 
one familiar with the problem knows. It 
meet be done on a broader and more rapid 
scale, 


TS speaker then touched upon a 
phase of conservation and flood 
control which is, unfortunately, too lit- 
tle understood by many people. He said: 
“The building of multipurpose dams 
across rivers is not the solution unless 
these dams are open in times of normal 
rainfall and closed to impound water 
when excessive rains occur. Dams built 
for irrigation and power production are 
something else and must be so under- 
stood by the public in whose mind much 
confusion now exists. A TVA, MVA, 
or other VA will not solve the problem. 
Building some of the great government 
dams—dramatic and spectacular from a 
publicity standpoint—often has flooded 
some of our best bottom farm lands. 
Farmers have been moved to higher 
ground where erosion has taken place 
and soil must be rebuilt. The place for 
dams is in the gullies caused by erosion 
and in the headwaters of small streams.” 
Mr. Watts continued: 
... Contour plowing, diversion ditches, 
grassed waterways, strip farming, terracing, 
soil-conserving crop planting, permanent 
vegetation on steep slopes, farm ponds, and 
many other practices in farming can prevent 
disastrous erosion and make possible con- 
servation of soil. Big dams built across 
large rivers can never accomplish this. It is 
estimated that floods from rivers cost $200,- 
000,000 per year. But the little floods in the 


gullies and runways on farms cost $800,- 
000,000 annually. 


Electric utilities, the speaker sug- 
gested, may well and profitably cooperate 
with farmers in soil conservation meth- 
ods by educational work through em- 
ployment of men in their service areas 
who can advise the farmer on practical 
methods of preventing soil erosion. He 
observed that not only the farmer, but 
the general public should be aided to un- 
derstand the true facts in flood control, 
that no longer will the taxpayers’ money 
be wasted on “projects whose real pur- 
pose is hidden behind a glamorous 
screen.” 


Turning then to the most immediate 
and pressing problems which will con- 
front the farmer in postwar years, Mr. 
Watts cites the need of cutting produc- 
tion costs: 


Farm prices are most likely to come down 
but if production efficiency can made to 
keep pace with price reduction, but little loss 
will occur in farm net income and there- 
fore purchasing power. “Many factors can 
contribute to this, but time- and labor-sav- 
ing equipment will be the greatest. Since pro- 
duction of labor is measured by time, any- 
thing which cuts time results in greater pro- 
duction by labor. 


GE Fyn electricity can be utilized to a 
great advantage, he added, has been 
increasingly recognized during the past 
twenty years. In his opinion electricity 
will contribute more to cutting the farm- 
er’s production costs in the next ten years 
than any other force. He said: 


... This is true because of the great diversity 
of uses to which it may be put in time and 
labor saving in performing farm work. More 
than 200 uses have already been discovered 
-—_ new ones are continually being discov- 
ered. 

Electricity is only beginning to be looked 
upon not as a luxury contributing to com- 
fort and convenience but as a great force 
in production efficiency. Indeed, that the 
farmer is ahead of industry in this recogni- 
tion is attested by the many home-made 
devices now used and not produced by manu- 
facturers. While “better living” will al- 
ways be the prime incentive for “better 
farming” the tormer cannot be attained ex- 
cept through the latter. When a farm fam- 
ily gets electric service, it opens up a new 
world by enabling them to have the same 
home facilities as urban people and which at 
once puts their standard of living on a much 
higher plane—an age-old ambition of these 
families. 


It is in the use of productive equip- 
ment, however, that Mr. Watts considers 
to be the great opportunity for the elec- 
tric industry to cooperate with the farm- 
er. Some of the savings in labor, he 
stated, seem almost incredible, and he 
gave these examples : 

... It was recently estimated that if but two 

minutes per cow, per day, were saved it 

would result in a saving of 60,000 man-hours 

a day in the state of Wisconsin alone. 

his is equivalent to 6,000 10-hour days, At 
$4 per day for labor this represents a sav- 
ing of $24,000 each day. However, an elec- 
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“OUR GAS COMPANY GLEE CLUB WILL OPEN THIS COOKING SCHOOL MEET- 
ING WITH A RENDITION OF Sa nnetee SONG, ‘HOME, HOME ON 


tric milking machine saves a minimum of 
six minutes per day—or three times the es- 
timate. Total savings for a year would run 


about one-tenth horsepower per hour and 
in a 10-hour day does the equivalent of one 
horsepower, we can begin to see the savings 


in electric power. If the same work can be 
done by a l-horsepower motor it can be 
accomplished i in one hour. The consumption 
of electricity is about three-fourths of a 
kilowatt hour at an average cost of 3 cents. 
Thus any man who does by muscle power 


upward of $25,000,000 


Also, by increasing production and 
eliminating waste on the farm, electricity 
makes great contributions, as well as in 


labor savings: 

work which can be done by a motor is 
. An electric water system will not only pay working at the rate of 3 cents for a 10-hour 
for itself in labor costs in six to twelve day. hen we realize that {almost a hun- 
months but automatically increases milk and dred farm jobs can be done by a motor, we 
egg production from 10 to 25 per cent. A sense the great possibilities be electricity as 

simple pig brooder employing a 150-watt a productive force. 
lamp and reflector at farrowing time saves 
one and a half pigs per litter. This means 
the possible saving of 15,000,000 pigs per 
year and elimination of waste of over 1,500,- 
000,000 pounds of feed per year. These ex- 
amples can be multiplied many times in other 
applications. When we start from the simple 
fact that a farm hand works at the rate of 


hn bring these developments about in 
a constructive way, the speaker 
said, will require intelligent educational 
work with the farmer. “This will mean 
the training of thousands of men in the 
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tentials of farm electrification.” He 
urged that this “education must be car- 
ried to the farmer on a basis of sound 
business, and not high-pressure selling 
plans which will be doomed to failure.” 

And, “in this educational work the 
electric service company has a great op- 
portunity and a great responsibility.” He 
suggested that 


The company may well make an engineer- 
ing blueprint of every farm which it serves. 
Complete electrification wherever it can be 
made productive on every farm should be 
the goal. First things in time and labor 
savings should come first and others follow 
step by step as the farmer is able to purchase 
them. Factual data should be supplied to 
the farmer on the cost of each piece of 
equipment, its cost of operation, deprecia- 
tion, and amortization. Against this should 
be shown productive results through labor 
savings, increased production, and elimina- 
tion of waste. By such a plan the farmer is 
sold on a constructive and businesslike basis. 


Not only can the electric utilities play 


the greatest part in this development, said © 


Mr. Watts, but it is much to their advan- 
tage to do so. He listed these three rea- 
sons for their undertaking the work: 


... First is the matter of public relations. 
By honest, sincere codperation the farmer 
becomes a valued and important friend and 
his influence in legislative halls cannot be 
minimized. Second, from purely a business 
standpoint the more prosperous a farmer 
becomes, the better customer he becomes. 
Third, by contributing to agricultural 
prosperity a contribution is made to creat- 
ing employment and production in the try- 
ing years of postwar reconstruction of a 
sound national economy. 


4 l ‘HAT some electric utility companies 
are not unaware of the importance 


of assisting the farmer by intelligent, in- 
formed advice as to the most practical 
electrical service uses applicable to his in- 
dividual farm problems is indicated in the 
references made to this subject in recent 
annual reports to stockholders, as noted 
below : 

Consumers Power Company (Michi- 
gan) states that its interest goes beyond 
the building of lines and the supplying of 
current; a personal and year-round 
working relationship is maintained with 
farm customers, with whom its rural 
service specialists codperate to develop 
new and varied electrical applications for 
useful service on their farms. 

Georgia Power Company tells of prac- 
tical assistance to farmers, especially 
dairymen and poultrymen whom its rural 
engineers have aided to use their equip- 
ment to fullest extent to offset the acute 
labor shortage; 8,000 rural and farm 
contacts of this kind were made during 
the year. 

Ohio Edison Company states that rep- 
resentatives assist the farmers in their 
varied electrical processes, for the farm 
is not only a home but a small industry ; 
in the company’s territory electricity is 
supplied to 85 per cent of the farms and 
average annual consumption is 2,400 
kilowatt hours. 

Oklahoma Gas & Electric Company 
reports that its rural sales department 
conducts research work for proper ap- 
plications of electrical service, and that 
manufacturers are showing considerable 
interest in design of equipment adaptable 
to farm or rural use. 

—R. S.C. 





Fuel-burning Power Plants Mainstay 
For Postwar Industry 


N the course of a discussion of “Post- 

war Power Prospects,” in the June 
issue of Industry and Power, A. A. 
Potter, dean of engineering and director 
of the engineering experiment station, 
Purdue University, makes some interest- 
ing observations upon the fine record of 
the electric utilities in supplying war in- 
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dustry’s power demands. He also makes 
enlightening comment upon the question 
of Mederal hydro developments. 

Dean Potter presents a clear and con- 
cise factual picture of what may be an- 
ticipated in the field of power generation 
after the war. As the question relates to 
American industry, he believes that fuel- 
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burning power plants will remain the 
chief reliance for industrial power, and 
that coal-burning, steam-electric plants, 
with the vast reserves of coal in this coun- 
try assured, will undoubtedly be the main 
producers of power. 

Improvements are visualized in power 
plant design (so that a wide variety of 
coals may be utilized) ; more efficient cy- 
cles and better operating techniques may 
be expected to insure low costs to the con- 
sumer. In part, the article continues: 

The decision of an industry to purchase or 
to manufacture its own power will depend 
in the future, as in the past, largely upon the 
balance of its power and heat requirements, 
the practicability of an interchange of power 
and steam between the industry and utility, 
the relative reliability of purchased and iso- 
lated plant power, and the net cost to the 
user. .. . Industries are in a position to obtain 
good steam plant economies if they are able 
to codrdinate the consumption of steam. 
power, heat, and water. In the years ahead 
the power companies should be able to sup- 
ply electric energy at a cost which would 
make the purchase of power advantageous 
for many industries, particularly the small 
ones. In some cases, public utilities should 
be in a position to sell to industries, suitably 
located, steam as well as electric power. 


It is the opinion of Dean Potter that 
postwar prospects for industry will in 
general involve no radical departures 
from the trends of the past twenty years. 
While some industries may construct 
their own fuel-burning plants to meet 
special requirements for heat and power, 
others will obtain power at lowest cost by 
purchase from a public utility. He states: 

. Where an industry has available steam 
or power beyond its own requirements, it 
may advantageously consider the sale of such 
excess steam or electricity to some other in- 
dustry or to a public utility. Electric power 
utilities may also prove to be a suitable mar- 
ket for fuel by-products of certain indus- 
tries, such as steel mills and sawmills. 

Through codperation, industries and public 

utilities can reduce to the minimum dupli- 

cation of equipment and services. 


ECALLING that since 1935 the Federal 
Power Commission has been review- 

ing the power situation throughout the 
country in terms of the requirements of 
war and planning the steps necessary to 
assure an adequate power supply to meet 


emergencies, the article states as follows: 


On April 9, 1942, the chairman of the 
Federal Power Commission (Leland Olds), 
in speaking of power and the war effort be- 
fore the Midwest Power Conference, stressed 
the importance of planning ona long- -range 
basis, and felt at that time that immediate 
consideration should be given to the con- 
struction of additional hydroelectric plants to 
aid in carrying the war loads of their respec- 
tive areas. The recommended proiects in- 
cluded the St. Lawrence, the upper Ohio trib- 
utaries, the Clark Hill on the Savannah 
river, and the grouped projects on the Ar- 
kansas and White rivers. 


With respect to this problem of power 
sufficiency, Dean Potter pays this tribute 
to the utilities: “It is to the lasting credit 
of our electric power utilities and indus- 
tries that the enormous demands for elec- 
tric power in connection with war pro- 
duction have been met without the need 
of additional hydroelectric developments. 
This was accomplished by a most effec- 
tive integration of existing facilities, by 
making maximum use of reserve capac- 
ity, and by an increased use factor.” 


Having clearly in mind the record made 
by the electric power utilities in meeting 
the enormous needs for power for the 
war effort, the author states that “the de- 
velopment of additional hydroelectric de- 
velopments in the near future, at the ex- 
pense of the government, is not in the 


public interest.” He adds the significant 
observation : “Nevertheless, considerable 
pressure will probably be exerted upon 
the Congress by well-meaning, but poor- 
ly informed, people to develop hydroelec- 
tric projects under the guise of flood-con- 
trol and irrigation measures.” He then 
states that the ultimate utilization of 
water-power sites, such as the St. Law- 
rence or the rivers of the Midwest or 
South, “should be dictated by practical 
consideration of net cost to the user of 
power, without government subsidy 
carrying any portion of such cost. The 
proper integration of existing hydroelec- 
tric plants with other sources of power 
merits special consideration in the post- 
war period.” 

When reading these practical com- 
ments of one writing with author- 
ity and intimate knowledge of the tech- 
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WHAT OTHERS THINK 


nical aspects of this question of power 
development and supply, the thought is 
prompted that it would be to the interest 
of all concerned if the simple truths set 
forth were more widely understood. It is 
so noticeable, when one considers the dis- 


cussion of the proposed river basin proj- 
ects, advanced in committee hearings or 
in the halls of Congress, that many are, 
as Dean Potter expresses it, “but poorly 
informed.” 

—R. S.C. 





Broadening Executive Experience 


n the May issue of Executives Service 

Bulletin, published by Metropolitan 
Life Insurance Company, is an article 
telling of an executive development pro- 
gram put into effect by Consolidated Edi- 
son Company of New York, Inc., to pro- 
vide a reservoir of men from which to- 
morrow’s executives can be chosen. 

Under the above title, Dr. J. J. Witt- 
mer, medical and personnel director of 
Consolidated Edison, says that “as the 
pattern of industry becomes more com- 
plex we will need executives capable of 
administering a wider range of opera- 
tions than have been integrated in the 
past.” He added: 


. . . Under this [executive development] 
program, experienced men, from forty to 
fifty years old, specialists in their respec- 
tive fields, regarded as “comers” by their 
superiors, have been taken out of their old 
routines, assigned to a succession of jobs in 
“foreign” fields within the system, and 
given a broad familiarity with the opera- 
tions of departments with which they had 
previously enjoyed only a nodding ac- 
quaintance. . . . The management of our 
companies now regards the program as a 
permanent institution ... 


The doctor states emphatically that the 
men trained by this program are not 
given lecture courses on “How to Be an 
Executive” or “How Our System Op- 
erates.” They do not go to school. He 
continued : 


... They plunge into turbulent waters of 
unfamiliar jobs and teach themselves to 
swim. Thus a gas production expert was 
put into an electric powerhouse job; a 
specialist in personnel was shifted to com- 
mercial relations and sales. A system com- 
mercial manager, whose unit put out 2,- 
000,000 bills a month, went first to one of 


our electric operating departments, and then 
to personnel work. 


The Edison official then comments 
upon the importance of this program in 
the company’s scheme of things. De- 
partmental walls are broken down, more 
suitable jobs are discovered for partici- 
pants ; there results the tonic of work in 
new fields of activity, and there is a 
closer acquaintance among the members 
of the supervisory force. Those who par- 
ticipate in the program are found to re- 
gard it as a great opportunity and a great 
experience. He then said: 

. . . But it is a deflating experience to be 
transferred to a field in which your subor- 
dinates know more about your work than 
you do, a field in which you are a fifth 
wheel . . . If it is deflating, however, it is 
also broadening, stimulating, and inspiring. 
The man who completes the circuit is a 
better man than when he embarked on the 
program. He knows more about the other 
fellow and the other fellow’s problems. He 
has adopted fresh viewpoints, begun to think 
more clearly, and, above all, learned anew 
the importance of working with other 
people. He has gained experience more rap- 
idly than he ever did in his life. 


Observing that enthusiasm for the 
plan is felt in equal measure by manage- 
ment and by those who have participated 
in the program, Dr. Wittmer outlines a 
dozen points for consideration in formu- 
lating such an executive development 
plan. Space does not permit setting forth 
these points here. Anyone interested in 
reading these suggestions drawn from 
practical experience should address the 
Executives Service Bulletin, 1 Madison 
Avenue, New York 10, New York. 

—R. S.C. 
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Natural Gas Investigations 


D-™= have been set for the natural gas in- 
vestigation by the Federal Power Com- 
mission. Hearings on_ this much-delayed in- 


quiry will begin in Kansas City September 
18th, Oklahoma City October 9th, and New 
Orleans October 30th. Because of the multi- 
plicity of examination by counsel, FPC Chair- 
man Manly, announcing the agenda, said that 
cross-examination would have to be limited to 


questions submitted through the general coun- 


sel and coérdinated as much as possible with 
other similar questions. 

The FPC has already taken steps to sim- 
plify unnecessary and costly procedure in ap- 
proving undisputed petitions under § 7(c) of 


the Natural Gas Act for small construction 


projects. lt has invited criticism of a proposed 
rule to that effect. 

The special Senate committee inquiry into 
natural gas matters is scheduled to hear testi- 
mony involving the proposed conversion of 
the so-called “Big-Inch” pipe line from oil to 
gas. E. Holley Poe, gas consultant, is slated to 
testify on this October 9th. 


‘The March of 
Events 


Meanwhile the Surplus Property Disposal 
Board, which has the responsibility for mak- 
ing recommendations to Congress on the dis- 
position of both “Big-Inch” and “Little Big- 
Inch” pipe lines, lias indicated (in a recent re- 
port to Congress) its inability to do so because 
of the pressure of other duties. It is believed 
that no action on this controversial matter will 
be taken pending Senate confirmation of W. 
Stuart Symington of St. Louis as chairman of 
the board—to succeed former Senator Gillette 
of Iowa, who recently resigned. 


Federal Fertilizer Plants 


 geyine 7 for Federal fertilizer plants pose 
a problem for that industry. A bill (S 882) 
to build fertilizer plants with Federal funds 
has been introduced by Senators Hill and 
Bankhead (Democrat, Alabama) and Repre- 
sentative Flannagan (Democrat, Virginia), 
chairman of the House Committee on Agri- 
culture. This proposal is an outgrowth of Ten- 
nessee Valley Authority’s manufacture of fer- 
tilizer at Muscle Shoals and of its attempt in 
1943 to build a large fertilizer plant at Mobile. 


California 


Gas Curbs Continued 


We that War Production Board ac- 
tion in lifting restrictions on the sale of 
gas in southern California may result in se- 
rious shortages, the state railroad commission 
last month ordered the restrictions continued 
under commission jurisdiction. 


In two rulings the state bod o appli- 
cations of the San Diego Gas lectric Com- 
pany, the Southern California Gas Company, 
and Southern Counties Gas Company of Cali- 
fornia for the rationing. 

WPB had lifted restrictions on the latter 
two and appeared about to do so on the San 
Diego Company, the commission said. 


Colorado 


Considers Gas Rate Cut 


HE Colorado Interstate Gas Company, 
faced with the necessity of making drastic 
reductions in its town border, or wholesale, 
rates for natural gas, as ordered by the Fed- 
eral Power Commission, last month was re- 
ported to be considering a new rate which on 
the basis of 1944 consumption in Denver and 
its suburbs would have saved gas users $1,- 
340,000 in that year alone. 
The amount of the new rate the company 
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was considering filing with the FPC for its 
approval was disclosed in Colorado Springs 
when City Manager E. L. Mosley reported it 
to the city council and said it would have 
saved consumers of that city $142,597 in 1944. 

The reduction for Denver, under the rate 
being considered, would have been in 1944 ap- 
proximately $242,000 greater than the mini- 
mum annual reduction of “not less than $1,- 
098.000 a year” prescribed by the FPC. | 

Officials of the Public Service Company in 
Denver said they had been informed the Colo 
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rado Interstate Company wants to file a_uni- 
form rate for gas consumed in Denver, Colo- 


rado Springs, Pueblo, and in towns served by 
Citizens Utilities Company, Arkansas valley. 


- Kansas 


FPC OK’s Pipe Line 


HE Federal Power Commission recently 
issued a certificate of public convenience 
and necessity to the Kansas Power & Light 
Company, Topeka, to construct and operate 
26 miles of natural gas pipe line in Pratt and 
Barber counties, and a dehydration plant 


which would be located in Barber county. 

The facilities become an integral part of the 
company’s natural gas system and will be op- 
erated for the transportation.and sale of nat- 
ural gas from the Lake City field in northeast 
Barber county to assure maintenance of ade- 
quate service to existing customers, the order 
stated, 


Louisiana 


Opposes a Gas Pipe Line 


agree natural gas conservation com- 
mittee has voted to intervene in an ex- 
pected postwar application for Federal per- 
mission to build a huge gas pipe line from 
Kansas to Michigan, Colonel P. A. Frye, com- 
mittee chairman and executive director, said 
recently. 

The expected application, Frye said, is that 
of the American Light & Traction Company to 


construct a 273-inch line, which he said could 
carry 300,000,000 cubic feet a day, from the 
Hugoton field in Kansas to a point about 65 
miles from Detroit, for storage in an aban- 
doned gas field for use at winter peaks. 

The line would take no Louisiana gas, Frye 
said, but any decision in the case would set a 
precedent that would affect any similar proj- 
ects in Louisiana, The committee has opposed 
all export of gas from this state, on conserva- 
tion grounds. 


o 
Maryland 


Court Sustains Demurrer 


ju Emory H. Niles in circuit court on 
June 25th sustained a demurrer to a com- 
plaint filed by the Rustless lron & Steel Cor- 
poration for a court order invalidating a mem- 
orandum opinion of the state public service 
commission. The opinion which the steel 
concern sought to have declared invalid was 
that the business of the Consolidated Gas, 
Electric Light & Power Company should be 
considered as a whole in determining rates for 
electricity. 

The commission at the time was conducting 
a hearing on electric rates. The complaint was 


filed in court after the commission refused to 
segregate Consolidated’s electric business in 
fixing the electric rate. Rustless contended that 
the electric business is the most lucrative of 
Consolidated’s three businesses—electric, gas, 
and steam heating. 

In his opinion, Judge Niles dismissed the 
case without the right of the complainant to 
amend its complaint. He ruled that no appeal 
could be taken from the statement of policy 
of the commission during the course of the 
rate case and that the complainant was not 
entitled to have the commission’s opinion re- 
viewed by the court under the Declaratory 
Judgments Act. 


* 
Michigan 


No Fare Rise 


MoM’ Jeffries last month told the Detroit 
city council that the decision of the De- 
troit Street Railway to purchase 325 large 
busses and 80 one-man-operated streetcars 
does not contemplate any change in basic DSR 
policy or an increase in fares. 

The mayor made the assertion during a 
council hearing on the proposed repeal of an 
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ordinance requiring two-man operation of 
streetcars, 

The hearing was reported to have been high 
lighted also by an effort of Frank X. Martel, 

resident of the Detroit and Wayne County 

ederation of Labor, to “smoke out” a report 
on operation problems of the DSR made to 
Jeffries by Richard A. Sullivan, municipal rate 
analyst. 

Martel charged that details of the re- 
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port, which he said would discredit the DSR 
management, have been withheld from the 
public at the request of the board of commis- 
sioners operating the system. 


_ Jeffries insisted that the report was not fin- 

ished but assured Martel that the chapters al- 

og completed could be made available to 
im. 


Missouri 


Union Temporarily Barred 


A TEMPORARY injunction restraining Local 
317 of the Tri-State Utility Workers 
Union, composed of employees of the Union 
Electric Company, from operating as a CIO 
affiliate until a hearing on a permanent injunc- 
tion, was issued by Circuit Judge William K. 
Koerner, on application of 107 members of the 
union. 

The company was directed not to dismiss 
anyone because of nonaffiliation with the CIO 
in the meantime. Members of the local stated 
in their petition that their jobs were endan- 
gered under a maintenance of membership con- 
tract between the company and the union. 


Investigate Municipal 
Ownership 


f's investigation of the feasibility and prac- 
ticability of municipal ownership of the 


mass transportation system would be made un- 
der resolution introduced in the St. Louis 
board of aldermen last month. 

The resolution, presented by Alderman Jake 
Sellers, called for a 7-member committ-e of 
the board to conduct the inquiry and report 
recommendations. The committee would have 
authority to subpoena witnesses and records 
and to order arrest and fine or imprisonment 
of anyone refusing to appear. 

A motion by Sellers for suspension of the 
rules and immediate adoption of his resolution 
failed by a vote of 17 to 9. Two aldermen 
spoke briefly, saying it was too important a 
matter to pass on hastily. The resolution then 
was referred in normal course to the resolu- 
tions committee. 

Sellers told reporters the proposal resulted 
from his feeling that the city should operate 
the properties of the’ Public Service Company. 
He suggested that it might be found possible 
to reduce the fare to 5 cents and to incrcase 
wages of employees. 


* 
Nebraska 


the debenture. He stated that it was his under- 


Power Case Continued 


ge meng my that ample time had not been 
given to permit holders of debenture 
bonds of Nebraska Power Company to deter- 
mine the effect of the company’s proposed re- 
financing, W. I. Aitken, Lincoln, asked for and 
received a continuation of the hearing that was 
scheduled for June 25th before the state rail- 
way commission. 

Aitken, attorney representing the Chemical 
Bank & Trust Company, filed a motion for a 
30-day continuance, but W. C. Fraser, attor- 
ney for Nebraska Power, asked that the hear- 
ing be resumed in not more than ten days. 

The commission decided to continue the 
hearing on July 11th, 

T. S. Allen, Lincoln, representing Wood- 
man Accident Insurance Company, a pre- 
ferred stockholder, raised the question of 
jurisdiction of the state railway commission 
on the grounds that Nebraska Power Com- 
pany was incorporated in Maine. That ques- 
tion, together with the application of the Ne- 
braska Power Company to sell 24 per cent 
notes in amount of $7,000,000, would be argued 
when the hearing resumed. 

Aitken said that in his judgment issuance 
of the serial notes and securing them by bonds 
seriously jeopardizes the principal amount of 
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standing that the Federal Power Commission 
had ordered the company to write off some 
$5,000,000 of plant value and that about $2,- 
900,000 remained to be written off. 

Fraser said he did not want to discuss the 
merits of the application but wanted to point 
out that the FPChad never made a valuationof 
Nebraska Power Company property and that 
there was nothing in any FPC report to show 
that the debenture bonds would in any way be 
placed in jeopardy. He said the Loup River 
Public Power District has a standing offer of 
$40,600,000 for the property which is the price 
paid by the Omaha Electric Committee, Inc. 


REA Loans Granted 


AS REA loan of $50,000 for extension of 
existing transmission lines was granted 
the Cedar-Knox County Public Power Dis- 
trict, Harold Martindale, district manager, 
announced last month. Application has been 
made to construct approximately 350 miles of 
line to serve 700 farmers in the two counties. 

An REA loan of $480,000 also was granted 
the Custer Public Power District to develop 
a rural electrification system in Custer county. 
The allotment is to be used for construction 
of 200 miles of new rural distribution lines 
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and for purchase of 143 miles of existing lines 
in the area now owned by Consumers Public 


Power District. Negotiations for purchase of 
the lines already have begun. 


we 
New Hampshire 


ODT Penalizes Bus Line 


TS Office of Defense Transportation on 
June 29th virtually ordered Wentworth 
Bus Lines, Inc., of Dover, out of business on 
the ground that it failed to comply with a 
War Labor Board order. 

At the direction of the Office of Economic 
Stabilization, ODT ordered the line’s certifi- 
cate of war necessity canceled. Commercial 
motor vehic'e operations are required to have 
such a certificate to do business or obtain gaso- 
line allowances. 

ODT said it was the first action of the kind 
to be taken at the request of the OES. 

The OES directive said the company had 
failed to comply with a WLB directive finally 
determining a dispute between the concern and 
the Amalgamated Association of Street, Elec- 
tric Railway, and Motor Coach Employees of 
America, Local 1340, AFL. 

The Wentwerti: Bus Lines operate about 60 


vehicles, covering runs ranging in length from 
5 to 12 miles. The three main lines operate be- 
tween Dover and the Portsmouth Navy Yard, 
the Somersworth Navy Installation, and the 
town of Somersworth, 


Fights Freight Rate Rise 


yt ip state public service commission last 
month announced it was prepared to Cm 
an Interstate Commerce Commission order for 
a 10 per cent increase in freight rates in the 
northeastern states and might prohibit such a 
boost within the state of New Hampshire. 

Claude Swain, member of the commission, 
asserted the higher rate had not been requested 
by the railroads in the affected area and that 
“it appears aimed, with race-track handicapper 
technique, to destroy the industrial supremacy 
of the East.” 

The new rate, he said, brought New England 
tariff level to that of South and West. 


New York 


Rates under Investigation 


A* investigation of electric rates charged by 

the Queens Borough Gas & Electric 
Company was recently instituted by the state 
public service commission. The commission 
announced last month that a hearing was 
scheduled for July 16th before Chairman Milo 
R. Maltbie to determine why the company’s 
earnings have increased “substantially in ex- 
cess of a fair rate of return” during recent 
months, 

Officials of Long Island Lighting Company, 
which controls the Queens Company, said that 
increased earnings result from three major 
factors: 

1. War industries in the area served by the 
Queens Company are continuing to use large 
quantities of electric energy. 

2. Most consumers are spending all of their 
leisure time at home. 

3. The company is operating on a skeleton 
force. 

If personnel now in the armed services were 
on the payroll, earnings would be considerably 
lower, the officials a'so said. In addition, off- 
cials pointed out, much of the replacement 
work and expansion of facilities planned by 
the company has not yet started owing to lack 
of materials. 

“The situation is temporary, and when these 
factors are removed,” they continued, “they 


will be reflected in earnings at levels compar- 
able to normal times.” 


Order Cuts Rates 


HE state public service commission on 

June 21st prescribed a new schedule of 
rates for electric service supplied by Staten 
Island Edison Corporation, which serves the 
entire borough of Richmond, providing for an 
annual reduction of approximately $292,000, 
compared with the rates in effect when the 
case was started. The new tariff adopted upon 
recommendation of Milo R. Maltbie, commis- 
sion chairman, was effective July Ist. 

The new tariff sets forth an annual resi- 
dential rate, a rate for summer residential serv- 
ice between June Ist and September 30th, and 
commercial and industrial rates. There is also 
a change in the coal adjustment clause which 
produces a reduction of $114,000 and is includ- 
ed in the total reduction. 

In the residential classification the monthly 
minimum charge is 75 cents, compared to 90 
cents previously, and the amount of electricity 
allowed in the monthly minimum charge is in- 
creased from 12 to 14 kilowatt hours. The 
minimum monthly charge under the summer 
residential rate is reduced from $1.50 to $l a 
month, with an allowance of 14 kilowatt hours, 
against 15 kilowatt hours under the old 
schedule. 
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North Carolina 


REA Makes Four Loans 


OANS totaling $747,000 to four North Caro- 

lina codperatives have been approved by 

the Federal Rural Electrification Administra- 

tion, Chairman Gwyn Price of the state REA 
announced last month. 

The four codperatives are the Lumbee River 

Electric Membership of Raeford; the Pee Dee 


Electric a oem, | Corporation of Wades- 
boro; the Roanoke Electric Membership Cor- 

ration of Rich Square; and the Edgecombe- 

Martin County Electric Membership Corpora- 

tion of Tarboro. 

The Lumbee River codperative was granted 
$154,000; the Pee Dee codperative $132,000; 
the Roanoke codperative was granted $285,000; 
Edgecombe-Martin County co-op $126,000. 


- 
Oklahoma 


Electric Rates Reduced 


LECTRIC rates in state communities served 

by the Oklahoma Gas & Electric Com- 
pany would be reduced by approximately $325,- 
000 annually on July 15th, George A. Davis, 
president, said last month. He said the change 
would reduce rates for the company’s Ar- 
kansas customers by $32,000 annually. 

Davis said the rate change had been ap- 
proved by the state corporation commission 
and was the third reduction made by the com- 
pany: since 1941 for a total savings of $874,- 
000 annually, 


Commission Rules Upheld 


yee state corporation commission has 
authority “to make and enforce” rules and 
regulations for the protection of fresh water 
strata encountered in wells drilled for oil and 


gas, the state attorney general said last month 
in an opinion to Reford Bond, chairman of the 
corporation commission. 

The opinion was sought when litigants in 
the West Edmond field appealed to the state 
planning and resources board in an attempt to 
circumvent an order of the commission grant- 
ing permit for a salt water disposal well. 

Fred Hansen, writing the opinion for the 
attorney general, specifically stated that the 
commission and not the planning and resources 
board held the authority over subsurface 
rights in an oil field. 

There has been no conflict between the two 
state agencies, however. In granting disposal 
well permits and in setting up regulations for 
oil development in areas where streams or 
water supply sources were involved the com- 
mission and planning board have issued similar 
orders, and the planning board’s right to in- 
tervene in such cases has been upheld. 


Oregon 


The issuance of stock and bonds for the 
project must be controlled jointly by the pub- 
lic utilities commissioner and the hydroelectric 
commission, Neuner continued. 


Ruling Given Utility 


tw California Oregon Power Company, 
which applied to the state hydroelec- 
tric commission for permission to appropriate 
waters of the North Umpqua river to generate 
power, will continue to have its rates regu- 
lated by the state public utilities commissioner, 
rather than by the hydroelectric commission, 
Attorney General George Neuner ruled last 
month for the hydroelectric commission. 

The commission had asked whether it, if 
the application were granted, could regulate 
the rates on power from the proposed project. 
Neuner pointed out this would be impossible, 
since the power would be pooled with power 
produced by other generating plants, and thus 
the North Umpqua power would lose its 
identity. 

The hydroelectric commission, however, 
can provide for amortization and depreciation 
of the project by requiring that all surpluses 
be used to reduce the investment. 
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Uniform Reports Set 


SITUATION in which some utilities operat- 
ing in Portland send complete annual re- 
ports to the city auditor, some partial reports, 
and some none, will be remedied and uniform 
procedure called for, under an ordinance filed 
last month by Public Utilities Commissioner 
Dorothy McCullovgh Lee. 

The ordinance, carrying the emergency 
clause, would require a full report of opera- 
tions and revenues, such as is filed by each 
utility with the state and with Federal agencies 
such as Federal Communications Commission 
and Federal Power Commission. 

The first, covering the year ending Decem- 
ber 31, 1944, will be called for b tember 
lst and succeeding ones on each June Ist. 
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Pennsylvania 


To Ask Temporary Cut 


EMPORARY rate reductions without a full 

hearing would be asked by the city of 
Pittsburgh if two natural gas wholesalers seek 
further delay in an investigation by the Fed- 
eral Power Commission. 

Assistant City Solicitor Leon Wald notified 
the companies to this effect last month after 
they received a 3-week recess in FPC hearings 
which began early last month. 


The city declared that the companies—Ken- 
tucky-West Virginia Gas Company and Pitts- 
burgh & West Virginia Gas Company—exact 
“excessive” wholesale rates from an affiliate, 
Equitable Gas Company of Pittsburgh. 

Mr. Wald said if the-hearings are prolonged 
by delays caused by the companies an interim 
FPC rate reduction order will be sought to 
help prevent Equitable from putting higher 
retail rates into effect for Pittsburgh area 
consumers, 


Tennessee 


City Wins Gas Deal Approval 


MEMORANDUM holding the city of Knox- 

ville may proceed with the purchase of 
the Knoxville Gas Company was filed in Fed- 
eral District Court last month by Federal 
Judge George C. Taylor. 

The memorandum followed a hearing held 
early last month in which Alphonse Solomone, 
preferred stockholder in the Knoxville Gas 
Company, brought suit against the company’s 
owner, Cities Service Company, New York 
city, in an attempt to enjoin the sale of the 
firm to the city and put the company into re- 
ceivership. 

Conclusion of the receivership suit will 
erase the last barrier to the city’s $450,000 rev- 
enue bond purchase of the Knoxville Gas Com- 
pany, which it has been attempting to close 
since January when City Manager George 
Dempster made an overnight agreement with 
the gas firm’s owners for the purchase. 

A 3,000-name petition submitted to chancery 
court, Knox county, in February, attempted to 
force public referendum on the issuance of 
$450,000 in bonds for the gas purchase. Chan- 
cellor A. E. Mitchell’s negative judgment was 
upheld later in a supreme court hearing. 

Attorney Hobart Atkins, representing Solo- 


mone, said he would study the memorandum 
and consider the advisability of appealing the 
receivership case to the Federal court. 
Meanwhile, deadline for the city’s purchase 
of the gas firm, twice delayed, expired July Ist. 


Fare Hearing Delay Granted 


A LONG legal battle over Knoxville Transit 
Lines’ fare appeared pending recently 
after counsel for KTL obtained a 30-day post- 
ponement of hearing before the city as to why 
fare should not be reduced to 5 cents. 

City Transportation Coérdinator J. Pleasant 
Brown last month informed KTL counsel that 
income tax reports of the firm must be sub- 
mitted to the city by June 27th or the reports 
would be ordered up. 

Tom McConnell, attorney for KTL, coun- 
tered with the announcement to the city that 
he proposed to question the validity of the 
ordinance passed some months ago by the city 
council which gives the city basic regulatory 
power over KTL. 

“It is questionable whether the codrdinator 
can exercise quasi judicial as well as adminis- 
trative powers” over KTL, McConnell said. 

Hearing on the city’s show-cause order is 
scheduled to begin July 26th. 


Texas 


Culberson Heads Committee 


HAIRMAN Olin Culberson of the state rail- 

road commission recently was named 
chairman of a 12-member steering committee 
to prepare for Texas’ part'cipation in hearings 
by the Federal Power Commission on the 
question of state and Federal control of nat- 
ural gas. 

Governor Coke R. Stevenson appointed the 
steering committee on the recommendation of 
a larger committee representative of the in- 
dustry which recently recommended to the 
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governor that Texas exert every claim to state 
control of gas. 

The steering committee, composed of a ma- 
jority of independent operators, includes Mas- 
ton Nixon of Corpus Christi, vice chairman; 
R. C. Kay of Amarillo; D. A. Hulcy of Dal- 
las; A. H. Rowan of Fort Worth; Charles I. 
Francis of Houston; J. S. Bridwell of Wichita 
Falls; E. L. DeGolyer of Dallas; Rex Baker 
of Houston; George A. Hill of Houston; B. 
s Byars of Tyler; and Paul Kayser of El 


aso. 
The FPC hearing has been scheduled tenta- 
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tively for September, it was reported recent'y. 

At present rates of production, Texas’ nat- 
ural gas supply would last approximately 
twenty-five years without addition of new re- 
serves, according to an estimate by Jack K. 
Baumel, director of production for the state 
railroad commission. 

Baumel’s study of gas supply and usage, one 
of the most comprehensive ever made of Texas 
resources, showed production of 2,434,000,000,- 
000 cubic feet in 1944 from a recoverable re- 
serve estimated at 64,153,000,000,000 feet. 

Revelation that waste of Texas natural gas 
had declined from 37.43 per cent of the total 
production in 1933 to only 4.57 per cent last 
year high lighted the report. 


Seek Denison Power 


T least seven north Texas towns and co- 
Operatives are ready to purchase cheap 
electricity from the new Red River Public 
Power Association whenever the energy can 
be obtained from the Denison dam, H. B. Gieb 
of Garland said recently. 

Gieb, consulting engineer, and other officials 
of the association returned from Washington 
on June 24th. 

If the power cannot be obtained from Deni- 
son dam, or similar government installations 
in the region, over lines of privately owned 
utility companies, Gieb said the association 
plans to construct its own transmission system. 

Before they proceed with plans for a $1,- 


000,000 transmission system, Gieb said, the as- 
sociation hopes officials will rule that privately 
owned lines are public carriers and would have 
to handle this business. 

Charles M. Curfman, head of the Farmers 
Electric Corporation, Greenville, is president 
of the Red River Association. Former Mayor 
George Sergeant of Dallas is general counsel. 
<0 eames of the association are in Gar- 
and. 

The association will seek to serve towns and 
coéperatives now having their own generat- 
ing equipment for the most part, Gieb said. 

fficials believe they can compete with other 
privately owned electric companies for this 
business if they can get the power from the 
government dams such as the Denison instal- 
lation on the Red river and the Possum King- 
dom dam on the Brazos, 


Utility Bond Election 


HE Denton city commission has called an 
election on the issuance of $750,000 in rev- 
enue bonds to finance postwar improvements in 
the utility departments. The figure of $750,000 
was a compromise among members of the 
commission after citizens had rejected a $1,- 
500,000 project early last month by one vote. 
Provisions of the new bond issue will in- 
clude $250,000 for sewerage improvements, 
$100,000 for street improvements and mainte- 
nance, and $400,000 for water and power plant 
improvements, 


¥ 
Washington 


PUD Battles Stir County 


LARK county and Vancouver, already 

stirred by a stream of pro and con reso- 
lutions over public utility district condemna- 
tion suits to acquire the properties of three 
privately owned public utilities, eyed a new 
proposal recently—suggested test vote on ac- 
quisition by the city of the properties of the 
Portland General Electric Company. 

City Commissioner Henry Rasmussen, in 
charge of finance, suggested a “yes” or “no” 
vote on postcard water department bills on the 
question: “Do you favor the return of the 
water department to private capital ?” 


The water department has been owned and 
operated by the city for several years. Ex- 
plaining his proposal, Commissioner Rasmus- 
sen said that if the water users by a large ma- 
jority vote to retain the water department un- 
der city ownership, “it may be advisable for 
the city to acquire PGE and conduct it in the 
same efficient manner.” 

Coincidentally, announcement was made by 
Fisher grange and the Camas paper mill work- 
ers’ union that these organizations favor press- 
ing suits recently brought by the PUD to con- 
demn the properties of PGE, Northwestern 
Electric, and Pacific Power & Light com- 
panies. 


% 
West Virginia 


Transmission Line Escapes Tax 


7s Tennessee Gas & Transmission Com- 
pany will escape payment this year, at 
least, of a public utility tax in West Virginia 
because of a court order preventing the board 
of public works from making final a tentative 
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assessment of $900,000. Attorney General Part- 
low said recently the board had decided to 
forget the assessment for the 1945-46 fiscal 
year as it probably would be next January or 
later before a state supreme court ruling can 
be obtained on whether the company is to be 
classed as a utility. 
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The Latest 
Utility Rulings 


Avoidable Taxes and Other Costs Considered 
In Electric Rate Case 


6 #.. Michigan commission ordered 
a reduction in rates of the Detroit 
Edison Company based largely on disal- 
lowance of what it determined to be 
avoidable Federal taxes. The Michigan 
Supreme Court, in Detroit v. Public 
Service Commission (1944) 54 PUR- 
(NS) 65, had held that avoidable taxes 
are an unnecessary item of expense and 
the commission has the duty of deter- 
mining whether or not such taxes are 
avoidable in fact. The commission ex- 
plained : 

Under the Revenue Act of 1942, corpora- 
tiors, under certain circumstances, are re- 
quired to compute their “excess profits tax 
net income” which is the upper bracket in- 
corie over certain exemptions. To this 
“excess profits tax net income” is applied 
a tix rate which is in effect a tax of 85.5 
per cent. The residual, or 14.5 per cent, 
reniains with the corporation. To the ex- 
tent the residual is necessary to a fair re- 
turn for the Detroit Edison Company, the 
said tax is not avoidable, and is a neces- 
sary element of expense. 


The company had obtained war neces- 
sity certificates for construction. Amor- 
tization of the cost over a 5-year period 
results in a Federal tax reduction. The 
company had charged part of this tax 
saving to expense for postwar adjust- 
ments and part to accelerated deprecia- 
tion. Like amounts were credited to re- 
serves similarly designated. The com- 
mission ruled that the “tax savings” were 
not an expense item and should not be so 
considered. Instead they are a part of in- 
come. Reproduction cost was rejected as 
a measure of fair value for rate making, 
and book cost, the only evidence of 
actual cost presented, was accepted. The 
estimated reproduction cost was said to 
be speculative and without probative 
Value. 
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The book reserve, although found to 
be inadequate, was taken as representing 
accrued depreciation. It was said that 
to avoid injustice to the utility or to the 
ratepayers accrued depreciation must be 
charges for 


correlated with annual 
depreciation. 

Current cost of money rather than its 
historical cost was held to be controlling 
in determining reasonableness of return. 
Giving equal weight to evidence of earn- 
ing-price ratios and dividend-price ratios 
for common stock and apportioning the 
investment equally between stocks and 
bonds, the commission found the current 
cost of capital to be not more than 4.71 
per cent. Current cost of money was said 
to be the cost which would be incurred 
by the utility if it were to secure its entire 
capital requirements under current mar- 
ket conditions. 

The commission found that the cost 
of bond money was 2.67 per cent and 
the cost of common stock money 6.75 per 
cent. Apportioning 50 per cent of the 
investment to each class of securities re- 
sulted in the figure of 1.34 per cent for 
bonds and 3.37 per cent for stock, mak- 
ing an over-all cost of capital of 4.71 per 
cent. This was said to be a determination 
of the minimum rate of return based 
upon factual objective data of actual re- 
cent transactions in the open, competitive 
money market. This data consisted of 
investors’ appraisals of the elements of 
risk, stability of income, current condi- 
tions, future prospects, and all other 
elements affecting the return require- 
ments of capital invested in high-grade 
public utility securities. It was con- 
sidered as controlling as against the his- 
torical cost of capital. Cit of Detroit v. 
Detroit Edison Co. (D-172 ). 
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Order Equalizing Intrastate and Interstate 
Fares Lacks Adequate Support 


HE Supreme Court held that a dis- 

trict court should have declined to 
enforce an order of the Interstate Com- 
merce Commission raising the level of 
intrastate passenger fares to the level of 
interstate fares because the order was 
not adequately supported. North Caro- 
lina officials and representatives of ship- 
pers had attacked the power of the ICC 
to make the order. 

The Federal commission asserted its 
power to prescribe purely intrastate rates 
under § 13(4) of the Interstate Com- 
merce Act, which empowers it to do so 
under certain conditions despite con- 
flicting state orders as to the same rates. 
The commission must in such cases hold 
a full hearing and find that the state- 
prescribed rates either cause (1) undue 
or unreasonable advantage, preference, 
or prejudice as between persons or locali- 
ties in intrastate commerce on the one 
hand and interstate commerce on the 
other hand, or (2) undue, unreasonable, 
or unjust discrimination against inter- 
state commerce. 

Although as to interstate regulation 
the commission is granted the broadest 
powers to prescribe rates and other 
transportation details, no such breadth 
of authority, said the Supreme Court, is 
granted over purely intrastate rates. In- 
trastate transportation is primarily the 
concern of the states. The power of the 
Federal commission with reference to 
such rates is dominant only so far as 
necessary to alter rates which injuriously 
affect interstate transportation. 

The findings as to prejudice against 
interstate passengers were that an in- 
terstate rate of 2.2 cents per mile was 
just and reasonable; that accommoda- 
tions afforded interstate and intrastate 
passengers in North Carolina were sub- 
stantially similar; and that in general 
these passengers traveled in the same 
trains and in the same cars. From these 
findings it was concluded that since in- 
terstate passengers were forced to pay 
higher fares than intrastate passengers, 
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paying 1.65 cents per mile under state 
orders, there was an undue and unrea- 
sonable disadvantage and prejudice to 
interstate passengers. 

The court thought these findings 
failed to give adequate support to the 
order. Mr. Justice Black said: 


In effect, the commission’s holding was, 
and its argument is here, that § 13(4) au- 
tomatically requires complete uniformity in 
intrastate and interstate rates. That argu- 
ment is in short that under our national 
transportation system interstate travelers 
and intrastate travelers use the same trains; 
for a state to fix a lower intrastate rate 
than the interstate rate is therefore an undue 
advantage to the intrastate passengers and an 
unfair discrimination against the interstate 
passengers. If Congress intended to permit 
such an oversimplified form of proof to 
establish “unjust discrimination,” then its 
requirement of a “full hearing” was mere 
surplusage. In fact, it need have provided 
for no hearing at all since it could have 
easily stated in its legislation that intrastate 
rates shall never be lower than interstate 
rates. 


Likewise the court did not think that 
findings as to discrimination against in- 
terstate commerce were supported. The 
commission rested its conclusion on find- 
ings the 2.2 cents interstate rate was just 
and reasonable; that the same trains in 
general carried both interstate and intra- 
state passengers; that North Carolina 
railroads to which the intrastate rates 
were applied would have received $525,- 
000 more annual income from the pas- 
sengers they carried had the 2.2 cents 
interstate rate been applied. From this 
the conclusion was reached that intra- 
state traffic was not contributing its fair 
share of the revenue required to enable 
the companies to render adequate and ef- 
ficient transportation service. 

The court pointed out that the com- 
mission had not indicated that North 
Carolina rates involved were less than 
compensatory or insufficient to cover the 
full cost of service. Nor did it find that 
maintenance of these rates was neces- 
sary to the operation of a nationally ef- 
ficient and adequate railway system. The 
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commission made no findings as to what 
contribution from intrastate traffic 
would constitute a fair proportion of the 
railroads’ total income. It relied on the 
mere existence of a disparity between 
what it said was a reasonable interstate 
rate and the intrastate rate fixed by the 
state. 
Justice Black concluded: 


The purpose of the National Transporta- 
tion Law is to assure railroads a fair net 
operating income and no more. Dayton- 
Goose Creek Railway v. United States 
(1924) 263 US 456, 68 L ed 388, 44 S Ct 169. 
The power of the commission to require 
states to raise their intrastate rates depends 
upon whether intrastate traffic is contribut- 
ing its fair share of the earnings required to 
meet maintenance and operating costs and 
to vield a fair return on the value of prop- 
erty directed to the transportation service 


both interstate and intrastate. United States 
v. Louisiana (1933) 290 US 70, 75, 78 L ed 
181, 54 S Ct 28. But the commission cannot 
“require intrastate rates to be raised above 
a reasonable level.” United States v. 
Louisiana, supra, 78. And where there is 
evidence as here from which the commis- 
sion could have found that a rate of 2.2 cents 
was far above a reasonable rate level for 
the intrastate coach traffic of these four rail- 
roads, the commission must make findings 
on that issue, which findings are supported 
by evidence, before entering an order sup- 
planting the state authority. 


North Carolina et al. v. United States et 
al. (Nos. 560, 561). 

The court made the same disposition 
of cases involving intrastate rates in 
Alabama, Tennessee, and Kentucky, in 
Alabama et al. v. United States et al. 
(Nos. 574, 592). 


e 


Pipe-line Additions’ Approved to Meet Gas Needs 
In War Production Area : 


A application of the Panhandle East- 
ern Pipe Line Company for a cer- 
tificate of convenience and necessity, un- 
der § 7(c) of the Natural Gas Act, to 
authorize the construction of additions 
to its existing pipe-line system was 
granted by the Federal Power Commis- 
sion in order that additional gas might 
be made available to ameliorate a short- 
age of gas in the Appalachian area. The 
company had been granted a high prior- 
ity for critical materials by the War Pro- 
duction Board, which urged construction 
to meet the emergency. 

It was clear that gas supplies presently 
available in the area were inadequate for 
the proper maintenance of essential do- 
mestic, commercial, and industrial serv- 
ice. The area had experienced a serious 
gas shortage, necessitating frequent cur- 
tailments and interruptions in service to 
industries engaged in vital war produc- 
tion. Service to domestic and commer- 
cial consumers was seriously threatened 
and in some instances completely dis- 
rupted. 

The state corporation commission of 
Kansas, desiring that gas reserves of 
that state be conserved for utilization in 
the midcontinent area, did not oppose 
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the construction in so far as necessary 
for the prosecution of the nation’s war 
effort. It urged, however, that the certifi- 
cate should be so conditioned as to per- 
mit further inquiry respecting the use to 
be made of such facilities after the war 
emergency has passed. 

The National Coal Association and 
United Mine Workers of America op- 
posed the application and further con- 
tended, in the alternative, that the cer- 
tificate, if granted, should be issued only 
on a temporary wartime basis. It ap- 
peared that after the war the use of part 
of the supply made available might be 
terminated. 

In the circumstances the commission 
believed the public convenience and ne- 
cessity required that some reasonable de- 
gree of control over the futuré use of 
the proposed facilities be retained by the 
commission. Accordingly, it attached 
conditions (1) that the facilities should 
not be used for transportation or sale of 
gas to new customers without specific 
authorization from the commission, and 
(2) that the company should not aban- 
don or terminate any service rendered by 
means of such facilities to the Ohio Fuel 
Gas Company without first obtaining ap- 
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proval of the commission, notwithstand- 
ing any contract provisions for termina- 
tion. These conditions, it was said, 
should not be construed as relieving the 
company from the necessity of comply- 


N application of Wisconsin -Public 
Service Corporation for authority 
to sell certain rural electric distribution 
lines to a codperative and to abandon 
electric service in portions of the towns 
served was dismissed by the Wisconsin 
commission on the ground that the evi- 
dence did not warrant abandonment and 
the application for approval of the sale 
of the lines therefore became moot. 
More than 100 persons attended hear- 
ings. The evidence showed that of 136 
customers 70 had not expressed them- 
selves on the question of abandonment 
of public utility service, 24 had no objec- 
tion to abandonment, and 42 had ex- 
pressed their opposition. 
The statute provides that no public 
utility shall abandon service without first 
securing the approval of the commission. 


ing with any order, rule, regulation, or 
other requirement of the War Produc- 
tion Board. Re Panhandle Eastern Pipe 
Line Co. (Opinion No. 121, Docket No. 
G-620). 


e 


Service Abandonment and Sale of Rural Electric Lines 
To Couperative Disapproved 


A public utility is required to render rea- 
sonably adequate service at reasonable 
rates. 

That duty, it was said, had been 
undertaken by the applicant utility in the 
area under consideration. The commis- 
sion declared: 


With customers—some of whom have re- 
ceived service from the applicant for nearly 
two decades—objecting or not consenting to 
the abandonment of public utility service 
by the company, the application must be 
denied as long as there is no showing that 
the companv is incurring a financial loss 
which will impair its ability to perform its 
public obligations. In this proceeding the 
applicant makes no contention that it is los- 
ing money on the operation of these five 
segments of line. 


Re Wisconsin Public Service Corp. (2- 
U-2029). 


e 


Refining Company Transporting Oil Held 
To Be Carrier under Commerce Act 


A PETITION by the Champlin Refin- 
ing Company to restrain enforce- 
ment of an order of the Interstate Com- 
merce Commission requiring compliance 
with the provisions of the commission’s 
valuation procedure was dismissed by the 
United States District Court, Western 
District of Oklahoma. The company was 
held to be transporting oil products to 
market for sale to the public and thus en- 
gaged in transportation in commerce 
within the meaning of the Interstate 
Commerce Act. 

The pipe line under consideration ex- 
tends from the company’s refinery to 
points in other states. All products trans- 
ported are owned by the company and 
refined at its refinery at Enid, Oklahoma. 
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The company sells the products trans- 
ported through the pipe line in “spot- 
market” and “contract” sales. The pur- 
chaser pays an amount equal to the re- 
finery price at Enid plus an amount des- 
ignated as a “differential.” This differ- 
ential is an amount equal to the through 
railroad rate from Enid to destination, 
less charges paid out by the purchaser 
for the short-haul transportation from 
the pipe-line terminal to destination. 
Charges are modified in some sales to 
meet competitive prices made by other 
refineries. 

The line is not used as a “gathering 
line” to bring crude oil to the refinery 
from producing wells but is known as a 
“product pipe line” used for transpor- 
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tation of refined petroleum products. 

The Interstate Commerce Act applies 
to common carriers engaged in trans- 
portation of oil or other commodities, ex- 
cept water and gas, from one state to an- 
other. The term “common carrier” as 
used in the act includes all pipe-line com- 
panies and all persons, natural or arti- 
ficial, engaged in such transportation or 
transmission as common carriers for 
hire. The commission is authorized to 
investigate and report the value of all the 
property owned or used by every com- 
mon carrier subject to the provisions of 
the act. 

The public, the court pointed out, pays 
the transportation charge. In either 
“spot” or “contract” sales the effect on 
the public is the same as if title passed 
to the purchaser at the refinery. The pur- 
pose of the broad coverage of the act, it 
was said, was to make it impossible for 
pipe-line carriers to escape its terms upon 
such technicalities. 

An attempt to demonstrate that the 
company did not fall within the cover- 


age of the act, by asserting that it was 
not in fact a common carrier, failed be- 
cause “the act makes it a statutory com- 
mon carrier.” The fact, if true, that the 
company is a private carrier, said the 
court, is immaterial since it is covered 
by the act and chose to enter the business 
of transportation of oil products after 
the enactment thereof. 

As to a contention that the company is 
not an interstate pipe-line company but a 
refining company, the court pointed out 
that it is authorized by its charter, among 
other things, to transport petroleum. It 
produces and purchases oil and through a 
wholly owned subsidiary transports it by 
pipe line from points in Oklahoma to its 
refinery at Enid, Oklahoma, and after re- 
fining transports the products from its 
refinery through its own line to Kansas, 
Nebraska, and Iowa for the purpose of 
sale. The company could, said the court, 
just as logically take the position that it 
is a “producer or carrier.” Champlin Re- 
fining Co. v. United States, 59 F Supp 
978. 


e 


Through Rate Controls 


i circuit court of appeals, tenth 
circuit, held that the through rate 
applicable to a designated route for mo- 
tor carrier shipments from Denver to 
Chicago and over a connecting carrier to 
New York controls any combination of 
rates over this route. The through rate 
was said to be the only lawful rate that 
could be charged notwithstanding an 
agreement or quotation to the contrary. 


It was said, however, that if the car- 
rier had promised the shipper to select 
the cheapest available rate and route and 
to ship the merchandise accordingly and 
had failed to do so, it was liable to the 
shipper in damages for the difference be- 
tween the rate charged and the cheapest 
applicable and available rate. T. & M. 
Transportation Co. v. S. W. Shattuck 
Chemical Co. 148 F(2d) 777. 


e 


Limitation on Seasonal Telephone Service 
Needed tu Avoid Discrimination 


_— revisions in telephone rates 
_\ approved by the Wisconsin com- 
mission was a provision that exchange 
telephone service should be available, for 
the summer or other seasonal period, to 
subscribers within the suburban or rural 
rate area at a minimum rate equal to the 
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net exchange rate for the class of service 
for a 6-month period. Payment of the 
minimum seasonal rate would entitle the 
seasonal customer to service for a season 
of six months or less. If service is con- 
tinued beyond six months, the regular 
exchange rate applies. 
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The purpose of this provision, said 
the commission, was to correct an abuse 
that had arisen from misuse of the serv- 
ice under present rates. This seasonal 
rate would provide an incentive for sea- 
sonal customers to notify the utility at 
the time service is to be discontinued at 
the end of each season and arrange for 
the premises to be unlocked when the 
company’s representative arrives to dis- 
connect service. 

The commission said: 

The seasonal service rate will not be in- 
creased td customers who maintain service 
only for the usual season. To allow service 


to continue beyond the time provided for 
in the seasonal rate is discriminatory in that 
the seasonal subscribers would then obtain 
telephone service at lower average per month 
rates than regular full-time customers, 


Discontinuance of a charge for hand- 
set equipment was also provided. This 
was said to be a recognition of the fact 
that handsets are no longer special tele- 
phone equipment to be supplied at a 
higher rate than wall telephones, in ac- 
cord with opinions of the commission 
relative to handsets which have been ex- 
pressed in many orders. Re Amery Elec- 
tric Co. (2-U-2021). 


a7 
Embargo against Traffic Disapproved 


6 Bove New York commission, in a 
proceeding relating to a motor car- 
rier who had maintained an embargo 
against traffic to or from certain parts of 
the territory which it was authorized to 
serve, ruled that it had the alternative of 
serving all points within the certificate or 
of submitting to revocation of that por- 
tion of the certificate from which it 
wished to withdraw service. The reason 
stated for the embargo was a shortage of 
equipment and man power. The com- 
mission said: 


The ordinary rule is that, under such cir- 
cumstances, available facilities must be dis- 


e 


tributed equitably. The carrier alleged in its 
petition and undertook to show at the hear- 
ing that, by virtue of an arrangement worked 
out with another carrier, the territory in 
question was and is being adequately served. 
If such is the case, cessation of the carrier's 
service in that territory will not adversely 
affect the interests of the public. We con- 
sider it improper, however, for this carrier 
to withdraw service from one part of its 
certificated territory in order that cther 
parts may receive a larger measure of serv- 
ice, and continue to hold dormant the au- 
thority to resume operation when it sees fit, 
whether the means to that end be embargo 
or suspension. 


Re Reich Bros. Long Island Motor 
Freight Inc. (Case 11855). 


Granting of Oral Argument 


Reo Federal Power Commission 
granted applications by interveners 
and limited participants for oral argu- 
ment, with the statement : 


It is desirable that such applications be 
granted for the purpose of hearing oral 
argument upon the issues involved in these 
proceedings in the light of the recent de-~ 
cisions of the Supreme Court of the United 
States in Colorado Interstate Gas Co. wv. 
Federal Power Commission, and Canadian 
River Gas Co. v. Federal Power Commis- 
sion (1945) 89 L ed —, 58 PUR(NS) 65, 65 
S Ct 829; Colorado-Wyoming Gas Co. »v. 


Federal Power Commission (1945) 89 L ed 
—,58 PUR(NS) 94, 65 S Ct 850; and Pan- 
handle Eastern Pipe Line Co. v. Federal 
Power Commission (1945) 89 L ed —, 58 
PUR(NS) 100, 65 S Ct 821, and the several 
views expressed therein by . . . the court. 


The interveners are the state of West 
Virginia, the board of public works of 
West Virginia, and the public service 
commission of West Virginia. Limited 
participants are producers or owners of 
gas in place. Re United Fuel Gas Co. et 
al. (Docket Nos. G-440, G-591). 


Note.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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UNITED STATES OF AMERICA v. CAPITAL TRANSIT CO. 


UNITED STATES SUPREME COURT 


United States of America et al. 


Vv 


Capital Transit Company et al: 


No. 663 
— US —, 89 L ed —, 65 S Ct 1176 
May 28, 1945 


PPEAL from judgment of District Court of the United States 
A for the District of Columbia enjoining enforcement of or- 
der of Interstate Commerce Commission regulating transporta- 

tion fares; reversed 


Interstate commerce, § 1 — Power of Congress — Local transportation. 
1. Congress has power to regulate bus operations across state lines al- 
though such operations are local, serving the use of a single community 
or commercial zone, p. 259. 


§ 13.4 — Jurisdiction of Interstate Commerce Commission — Local trans- 
portation. 
2. The Interstate Commerce Commission has power to regulate fares of 
carriers transporting passengers by bus between points in the District of 
Columbia and near-by points in the state of Virginia, where dissatisfaction 
with fares on the part of large numbers of government employees travel- 
ing daily over the route would disturb morale and impair the national de- 
fense program, in view of the provision of § 203(b) of the Motor Carrier 
Act, 49 USCA § 303(b), giving the Commission jurisdiction, in a local 
commercial zone, otherwise excluded, where necessary to carry out the 
policy of reasonable charges and a coordinated national transportation sys- 
tem adequate to meet the needs of commerce and the national defense, 
p. 259. 
§ 422 —Carriers — Through routes and joint rates. 
3. A company regularly transporting persons between their homes in the 
District of Columbia and their place of employment in Virginia by means 
of streetcars and busses, used as an integrated unit, and according transfer 
privileges to and from its Virginia busses, thereby operates through inter- 
state routes with joint rates, p. 261. 


§ 13.4 — Powers of Interstate Commerce Commission — Through routes 
— Local transportation. 

4. The Interstate Commerce Commission has authority to prescribe joint 
fares between a transit company and other bus lines carrying passengers 
between their homes in the District of Columbia and their place of em- 
ployment in the state of Virginia, where the transit company, operating 
local bus and streetcar business as an integrated unit, has established through 
interstate routes with joint rates, p. 261. 
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Interstate commerce, § 7 — What constitutes through route — Local transporte 
tion. 

5. Passengers carried by a company using streetcars and busses as an in- 
tegrated unit in transporting passengers between their homes in the Dis- 
trict of Columbia and their place of employment in Virginia make an inter- 
state trip on a through route although their interstate trip is broken at the 
District termini of Virginia busses when they step from one vehicle to 
another; and the fact that (except as to one company) they pay a com- 
bination of two rates, one for travel wholly within the District and the 
other for travel between the District and Virginia, and the journey is taken 
in two segments does not mean that the total interstate trip is not ona 
through route, p. 261. 


Interstate commerce, § 79 — Rate regulation — Joint fares of transit companies. 
6. Prescription by the Interstate Commerce Commission of joint fares be- 
tween bus companies transporting passengers between points in the District 
of Columbia and near-by points in bie soap for an interstate trip, where 
passengers change from one bus to another at the state line, does not con- 


stitute regulation of intrastate commerce, p. 261. 


(Roserts, REEep, and Dovuctas, JJ., dissent.) 
ca 


APPEARANCES: Faul A. Freund, 
of Washington, D. C., for appellant 
the United States; Daniel W. Knowl- 
ton, of Washington, D. C., for appel- 
lant Interstate Commerce Commis- 
sion; Robert E. Quirk, of Washing- 
ton, D. C., for appellees Alexandria, 
Barcroft & Washington Transit Co. 
et al.; Henry E. Ketner, of Richmond, 
Va., for appellee State Corporation 
Commission of State of Virginia. 


Mr. Justice Brack delivered the 
opinion of the court: A Federal dis- 
trict court of three judges, one judge 
dissenting, set aside and permanently 
enjoined enforcement of an order of 
the Interstate Commerce Commission 
(1944) 258 Inters Com Rep 559, on 
the ground that the findings were in- 
adequate and that the Commission act- 
ed beyond its jurisdiction. (1944) 
56 F Supp 670.' The case is here on 
direct appeal. 28 USCA § 345. 


At the request of the Secretaries of 
War and the Navy, the Interstate 
Commerce Commission instituted an 
investigation into the reasonableness 
of the fares of four carriers, transport- 
ing passengers by bus between points 
in the District of Columbia and near- 
by points in the state of Virginia, 
where are located certain military and 
naval offices and instalments employ- 
ing more than 40,000 government 
workers. More than half these work- 
ers live in the District so that the 
number of individual passenger trips 
to and from government work on the 
four motor lines is in excess of 31,000 
per day. The fares of the different 
lines were not identical for perform- 
ance of substantially the same inter- 
state transportation, and dissatisfac- 
tion of Army and Navy employees and 
officials had arisen on the ground that 
the charges of all the companies were 





1 The district court had previously set aside 
a Commission order in the same case ause 
of inadequate findings. (1944) 55 F Supp 51, 
256 Inters Com Rep 769. Thereafter the 
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Commission heard additional evidence, made 
additional findings and entered the order here 
under review. 
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excessive. The Commission, after a 
hearing, found some existing fares to 
be reasonable and others unreason- 
able. Its order required some of the 
rates to be reduced but permitted oth- 
ers to be increased. 


A complicating factor arose from 
the distinctive type of business carried 
on by Capital Transit, one of the four 
companies transporting passengers to 
and from the Virginia government 
agencies. In addition to its District- 
Virginia bus service, it operated an 
urban and suburban transportation 
system, carrying passengers both by 
bus and streetcar. Since District ter- 
minals of all the bus companies were 
located in or adjacent to the central 
business sections, most government 
employees, in going to and returning 
from their work, were compelled to 
begin or complete their trips by utiliz- 


ing busses or streetcars of Capital 


Transit. It accorded to its own bus 
and streetcar passengers, but denied to 
passengers on other Virginia busses, 
a privilege of transfers to and from 
some of its Virginia busses which low- 
ered the total fares betwen District 
residences and their Virginia places 
of work. The Commission treated 
Transit Company’s local bus and 
streetcar business as an integrated unit, 
and its findings, supported by evidence, 
show that its intercompany transfer 
practices were the equivalent of estab- 
lishment by Transit of through inter- 
state routes with joint rates to and 
from District residences to the Vir- 
ginia points. Accordingly it ordered 
that analogous joint arrangements as 
to fares, including transfer privileges, 
be established between Transit and the 
other bus lines carrying passengers to 
and from Virginia government agen- 
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cies. This, and other elements of the 
Commission order not passed on by 
the district court, were separately at- 
tacked here. In order that final dis- 
position of the case may not be fur- 
ther delayed, we shall consider all 
questions argued before us. 


[1, 2] First. It is argued that the 
Commission is without jurisdiction to 
regulate any of the District-Virginia 
transportation here involved. The 
argument emphasizes that the move- 
ment begins and ends in a single 
“community,” all within an area which 
the Commission has previously rec- 
ognized as the “commercial zone” of 
Washington. (1937) 3 MCC 243. 
We are referred here to the holding of 
this court in 1912 that a street railway, 
carrying passengers between Omaha, 
Nebraska, and Council Bluffs, Iowa, 
was “local,” serving the use of a 
“single community,” and was not the 
kind of “railroad” which the Inter- 
state Commerce Act empowered the 
Commission to regulate. Omaha & 
C. B. Street R. Co. v. Interstate Com- 
merce Commission (1913) 230 US 
324, 57 L ed 1501, 33 S Ct 890, 46 
LRA(NS) 385. Cf. United States 
v. Hubbard, 266 US 474, 479, 480, 
69 L ed 389, PUR1925C 388, 45 S 
Ct 160. The same principle, we are 
told, should exclude similar local bus 
operations. But this court’s decision 
in the Omaha Case, supra, did not 
hold that Congress could not authorize 
the Commission to regulate movements 
that took place across state lines in a 
single local community. The power of 
Congress over such movements can- 
not be doubted. The Omaha Case 
only decided that Congress had not 
granted such power to the Commission 
under the law as it then existed. 
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We must now test the Commission’s 
power in this case by the provisions 
of a statute enacted subsequent to the 
Omaha Street Railway Case, supra, 
the Motor Carrier Act, 49 Stat 543, 
under which the order here was en- 
tered. Section 203(b) of that act, 49 
USCA § 303(b), provides the con- 
trolling rule. It specifically defines the 
circumstances under which the Com- 
mission can regulate interstate activi- 
ties which happen to take place in a 
single “commercial zone.” 


That section, to a limited extent, ex- 
cludes from the Commission’s juris- 
diction “The transportation of pas- 
sengers or property in interstate or 
foreign commerce wholly within a 
municipality or between contiguous 
municipalities or within’ a zone ad- 
jacent to and commercially a part of 


any such municipality or municipali- 


” 


ties. Other parts of the same 
section authorize the Commission to 
apply the act to these zone activities, 
however, if it finds that (1) “such 
application is necessary” to carry out 
the national transportation policy de- 
clared in the act, or (2) if the carrier 
is not “engaged in intrastate 
transportation of passengers over the 
entire length of such interstate route.” 
The Commission held that the four 
bus companies came within both these 
exceptions and therefore were not ex- 
cluded from its jurisdiction. We need 
not consider whether they came within 
the second exception, because of our 
conclusion that the Commission’s find- 
ings justified its order under the first 
exception. Those findings were that 
it was necessary for the Commission to 
exercise its jurisdiction in order to 
carry out the act’s declared policy, “to 
encourage the establishment and main- 
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tenance of reasonable charges for 
transportation services, without un- 
just discriminations, to the 
end of developing, codrdinating, and 
preserving a national transportation 
system adequate to meet the 
needs of the commerce of the United 
States, of the postal service, and of the 
national defense.” 54 Stat 899. 

On its second hearing the Com- 
mission heard evidence from employees 
of the Army and Navy as to dissatisfac- 
tion with the fares. The Secretaries 
of both War and Navy made com- 
plaints concerning the situation pro- 
duced by the rate structure. A num- 
ber of witnesses testified as to the dis- 
satisfaction of employees with the 
prevailing rates. If evidence was nec- 
essary to prove that unreasonably high 
rates were calculated to disturb the 
morale of workers forced to pay them, 
and thus to impair the national defense 
program, there can be no doubt but 
that the findings of the Commission 
were well supported. It is to be re- 
membered that these were interstate 
rates for interstate travel which ap- 
plied almost exclusively to workers en- 
gaged in national defense. Neither the 
District nor Virginia had power ade- 
quately to regulate the rates; nor had 
they attempted to do so. Their reg- 
ulation was rightfully a matter of con- 
cern to Army and Navy Departments 
charged with the serious responsibility 
of conducting a war. The employees 
worked in the very center of activities 
essential in that cause. Congress un- 
equivocally reserved to the Commis- 
sion power to regulate reasonableness 
of interstate rates in the light of the 
needs of national defense. The find- 
ings of the Commission on this issue 
were clear and complete, cf. Yonkers v. 
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United States (1944) 320 US 685, 
88 L ed 400, 52 PUR(NS) 504, 64 
S Ct 327, and justified the Commis- 
sion in exercising its jurisdiction. 
[3-6] Second. It is argued that 
the Commission exceeded its author- 
ity in prescribing joint fares between 
the Capital Transit Company and the 
other bus companies. This conten- 
tion rests on two assumptions ground- 
ed upon the difference in the way 
the parties view the facts and the law 
governing them. The first argument 
of the companies is substantially the 
same as the one just rejected—that 
all of the Transit Company’s opera- 
tions, by both bus and streetcar, are 
purely local and therefore not sub- 
ject to the Commission’s jurisdiction. 
The second contention is this: Sec- 


tion 216(c) and (e), 49 USCA § 316 
(c), (e€), permit but do not require 


motor carriers to establish through 
routes and joint rates with other types 
of carriers; since the companies view 
the facts as failing to show that 
through routes or joint rates have 
voluntarily been established as to 
Transit’s streetcars and the Virginia 
busses, they argue that the Commis- 
sion cannot require their establish- 
ment. The Commission found, how- 
ever, that Transit had voluntarily es- 
tablished through routes, and contends 
its finding has support in the evidence 
and consequently sustains its order. 
It also relies on its power under § 216 
(e) to prescribe through rates for all 
segments of an interstate transporta- 
tion carried on between motor carriers. 
This power it argues is broad enough 
to authorize an order for joint rates 
for interstate carriage conducted by a 
company which, as it found this one 
did, uses streetcars and busses as an 
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integrated unit in carrying out inter- 
state transportation. We think that 
under the facts and circumstances 
shown the Commission’s findings are 
not subject to attack and that it acted 
within its statutory authority in pre- 
scribing the through rates. 

As previously pointed out, twice a 
day more than 15,000 government 
employees traveled between the Vir- 
ginia agencies and their homes via one 
of the four bus systems. Most of 
them either went to or from these 
bus terminals from or to their homes 
over any of Transit’s then available 
busses or streetcars. Their travel was 
at certain hours each day, at which 
special rush hour, busses and cars were 
made available for their carriage. 
Their interstate journey to work ac- 
tually began at the time they boarded 
a Transit bus or streetcar near their 
home, and actually ended when they 
alighted from the Virginia going bus 
at their place of work. On returning 
from work their interstate journey ac- 
tually began when they boarded a bus 
near their work and actually ended 
when they alighted from a Transit 
streetcar or bus near their home. 
True, their interstate trip was broken 
at the District termini of the Vir- 
ginia busses, when they stepped from 
one vehicle to another. But in the 
commonly accepted sense of the trans- 
portation concept, their entire trip 
was interstate. Baltimore & O. S. W. 
R. Co. v. Settle (1922) 260 US 166, 
67 L ed 189, 43 S Ct 28. And the 
fact that, except as to Transit, they 
paid a combination of two rates, one 
for travel wholly within the District, 
and the other for travel between the 
District and Virginia, and the journey 
from their residences to Virginia and 
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back again was taken in two segments, 
does not mean that the total inter- 
state trip was not on a “through 
route.” Virginian R. Co. v. United 
States (1926) 272 US 658, 666, 667, 
71 Led 463, 47 S Ct 222; St. Louis 
S. W. R. Co. v. United States (1917) 
245 US 136, 139, 140, 62 L ed 199, 
38 S Ct 49. 

Moreover, Transit Company itself 
conducted its own traffic to and from 
Virginia and District residential points 
as one continuous journey. As pre- 
viously noted, a Virginia worker could 
board its local bus or streetcar, ride to 
a District terminal of Transit’s Vir- 
ginia bound bus, board it, and obtain 
the benefit of a transfer supplied by 
Transit. So also could Transit’s pas- 
senger get the benefit of a transfer on 
the return journey home from work. 
Had Transit not owned the separate 
vehicles used in the transportation, 
these arrangements would have con- 
stituted “joint rates” for a “through 
route” within the statutory meaning 
of the term. As carried out by Trans- 
it the arrangements were the exact 
equivalent of transportation on a 
“through route” for a joint fare. Had 
Transit not owned the vehicles trans- 
porting the passengers on each leg of 
this interstate journey, it could not 
have established consistently within the 
Interstate Commerce Act, joint rates 
with a particular Virginia bus line, to 
the exclusion of its competitors, for 
the reason that one given a monopoly 
of through traffic could “soon be able 
to drive its competitors out of busi- 
ness.”” United States v. Pennsylvania 
R. Co. (1945) — US —, 89 Led —, 
57 PUR(NS) 520, 525, 65 S Ct 471. 
The Motor Carrier Act, which is part 
of the Interstate Commerce Act, need 


not be interpreted so as to permit the 
accomplishment of such a result. 

Section 216(e) expressly authorizes 
the Commission to declare unlawful 
any unreasonable, preferential, or 
prejudicial rule, classification, regula- 
tion, or practice arising from any “in- 
dividual or joint rate, fare, or charge, 
demanded, charged or collected by any 
common carrier or carriers by motor 
vehicle or by any common carrier or 
carriers by motor vehicle in conjunc. 
tion with any common carrier or car- 
riers by railroad. .” and to 
“prescribe the lawitll rate, fare, or 
charge thereafter to be ob- 
served. .” We think that under 
the Commission’s findings, supported 
by evidence, it did have power to de- 
clare these rates unreasonable and un- 
lawful as it did, and thereafter to pre- 
scribe~the lawful rate to be charged 
for the interstate trip. This did not, as 
argued, constitute a regulation of in- 
trastate commerce. 

Other contentions urged by the car- 
riers have been considered, but need 
not be discussed, since we are satis- 
fied with the disposition made of them 
by the Interstate Commerce Commis- 
sion. Finding no error in the order 
of the Commission, the judgment of 
the district court declining to enforce 
it is 

Reversed. 


Mr. Justice Roberts is of the opin- 
ion that the Commission had no juris- 
diction of the fares in question, for 
the reasons set forth in the opinions 
below (1944) 55 F Supp 51, and 
(1944) 56 F Supp 670. Mr. Justice 
Reed and Mr. Justice Douglas dis- 
sent from part Second of the opinion. 
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UNITED STATES SUPREME COURT 


American Power & Light Company 


v 


Securities and Exchange Commission 


No. 470 


Securities and Exchange Commission 


Seovacl Okin 


No. 815 
— US —, 89 L ed —, 65 S Ct — 
June 4, 1945 


Ci to United States Circuit Court of Appeals for 
First Circuit to review judgment dismissing petition of par- 
ent company to review accounting order of Securities and Ex- 
change Commission directed against subsidiary; reversed. For 
decision below, see (1944) 55 PUR(NS) 239, 143 F(2d) 250. 

CERTIORARI to United States Circuit Court of Appeals for 
Second Circuit to review judgment denying motion to dismiss 
petition by stockholder of holding company to review order of 
Securities and Exchange Commission; affirmed. For decision 
of court below, see (1944) 56 PUR(NS) 523, 143 F(2d) 945; 
and for Commission decision, see (1944) 54 PUR(NS) 331. 


Appeal and review, § 80 — Parties aggrieved — Stockholders. 
1. A stockholder having a substantial financial or economic interest dis- 
tinct from that of the corporation which is directly and adversely affected 
by an order of the Securities and Exchange Commission, irrespective of any 
effect the order may have on the corporation, is a “person aggrieved” with- 
in the meaning of § 24(a) of the Holding Company Act, 15 USCA 
§ 79x(a), p. 265. 

Appeal and review, § 80 — Parties — Stockholder’s right to review — Parent com- 

pany. 
2. A holding company owning all the common stock of a corporation re- 
quired by the Securities and Exchange Commission to make accounting en- 
tries which would result in taking out of surplus moneys which would other- 
wise be available to pay dividends is a party aggrieved within the meaning 
of § 24(a) of the Holding Company Act, 15 USCA § 79x(a), and entitled 
to seek a review of the Commission’s order, p. 265. 
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Appeal and review, § 80 — Party aggrieved — Stockholders. 

3. A minority stockholder of a holding company which, on applicatior with 
a subsidiary, obtained an order of the Securities and Exchange Commission 
approving refinancing of an intercompany loan has standing to sue and 
is an aggrieved party entitled to a review of the order under § 24(a) of the 
Holding Company Act, 15 USCA § 79x(a), where he complains that the 
refinancing would reduce the value of his stock by reducing the interest 
income of the holding company and where it is evident that application to 
the board of directors would have been futile inasmuch as he charged il- 
legality and fraud, p. 267. 


Appeal and review, § 25 — Scope of review — Merits of contentions — Motion 
to dismiss. 
4. The Supreme Court, in affirming an order of the circuit court of appeals 
denying a motion to dismiss a petition by a stockholder of a holding com- 
pany to review an order of the Securities and Exchange Commission, is 
not called upon to examine the merits of the Commission’s contention that 
the petition on its face presents only frivolous contentions, where the Com- 
mission, without inordinate delay or additional expense, might have filed a 
typewritten transcript of the proceedings before it and obtained the judg- 


ment of the circuit court on the adequacy of the petition, p. 267. 


(Murpay, J., dissents; Black and Reep, JJ., dissent in part.) 


APPEARANCES: R. A. Henderson, 
of New York city, argued the cause for 


petitioner in No. 470; Roger S. Fos- 
ter argued the cause for respondent in 
No. 470 and petitioner in No. 815; 
Samuel O''n, of New York city, 
argued the cause, pro se, in No. 815. 


Mr. Justice Roserts delivered the 
opinion of the court: We granted 
certiorari in these cases because of an 
apparent conflict in the decisions be- 
low’ concerning the application of 
§ 24(a) of the Public Utility Holding 
Company Act,* which provides that 
“any person or party aggrieved by an 
order issued by. the Commission” un- 
der the act may obtain a review of the 
order by the circuit court of appeals 
of the circuit of his residence or prin- 
cipal place of business. The difference 
of view is as to the scope of the phrase 
“person or party aggrieved.” 


- 


In No. 470 it appears that the peti- 
tioner is a registered holding company 
and owns all the common stock of 
the Florida Power & Light Company. 
The paragraphs of the order in contro- 
versy require Florida to make certain 
accounting entries which will result 
in taking out of surplus moneys which 
would otherwise be available to pay 
dividends to petitioner. The order 
including these paragraphs was made 
as the result of proceedings before the 
Commission to which American and 
Florida were parties, and in which 
American participated ; and the provi- 
sions in controversy appear to have 
been drawn with a view that they 
might be contested apart from other 
matters before «the Commission, and 
to have included statements to the 
effect that they were made without 
prejudice to the rights of American 
and Florida to contest them. 





1 American Power & Light Co. v. Secu- 
rities and Exchange Commission (1944) 55 
PUR(NS) 239, 143 F(2d) 250; Okin v. Se- 
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curities and Exchange Commission (1944) 56 
PUR(US) 523, 143 F(2d) 945. 
215 USCA § 79x(a). 
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American petitioned the court below 
to set aside the order. Later Florida 
petitioned another circuit court of ap- 
peals to set aside the same paragraph 
attacked by American. The Commis- 
sion moved to dismiss American’s 
petition, reciting the fact that Florida 
had instituted a similar proceeding, 
and asserting that American, as sole 
stockholder, had no standing to seek 
review of the order. 

In No. 815 it appears that Electric 
Bond & Share Company, a registered 
holding company, loaned $35,000,000 
to a subsidiary, American and Foreign 
Power Company, which is also a reg- 
istered holding company, and that the 
question of how this loan should be 
refinanced became the subject of a pro- 
ceeding before the Commission. 

The respondent Okin, as the owner 
of 9,000 out of a total of some 5,250,- 
000 common shares of Electric Bond 
and Share, was allowed to participate 
in the proceeding, and opposed a prop- 
osition which the two companies sub- 
mitted for a method of refinancing the 
loan. The Commission made an order 
approving the proposal; and Okin 
thereupon petitioned the court below 
to review the order. The gist of his 
complaint was that the refinancing as 
approved would. reduce the value of 
his stock by reducing the interest in- 
come of Electric Bond and. Share. 

The Commission, before filing a 
certified copy of the transcript of the 
record upon which the order com- 
plained of was entered, moved to dis- 
miss Okin’s petition upon two grounds. 
The first was that, within the mean- 
ing of § 24(a) Okin was not a person 
or party aggrieved. The second was 
that his objection to the order was 
frivolous. In response to this the 
court held that, while it might well be 
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that Okin’s attack lacked merit, if it 
did the result should be an affirmance 
of the order rather than a dismissal 
of the proceeding, and that jurisdic- 
tion to consider the merits was lacking 
in the absence of a transcript of the 
proceedings before the Commission. 
The motion was accordingly denied. 

The Commission alleges that subse- 
quently it filed a motion to dismiss or 
affirm, after having filed an abbreviated 
transcript containing so much of the 
record as was relied on for the pur- 
poses of the motion, and that this mo- 
tion was denied without opinion. The 
record shows that a motion to dismiss 
or affirm was denied without opinion. 

The Commission asks us to review 
both denials. The respondent insists 
we lack jurisdiction so to do, for the 
reason that neither order is final. 

[1, 2] First. We hold that a stock- 
holder having a substantial financial 
or economic interest distinct from. that 
of the corporation which is directly 
and adversely affected byan order of 
the Commission, irrespective of any 
effect the order may have on the cor- 
poration, isa “person aggrieved” with- 
in the meaning of § 24(a). 

The Commission does not question 
that American, as sole stockholder of 
Florida, has a substantial economic in- 
terest which is affected by the order; 
nor does it maintain that the term 
“person aggrieved” is not broad 
enough to include one whose economic 
interest is affected by an order affect- 
ing his company under circumstances 
which make it inequitable that he be 
bound by the action or inaction of the 
management. It insists, however, that 
American’s application for review in 
the court below was in the nature of 
a derivative action, commonly des- 
58 PUR(NS) 
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ignated a stockholder’s suit, to redress 
a wrong to his corporation. In this 
view, the Commission urges that, as 
Florida has itself sought a review of 
the order, it must be presumed that 
Florida will endeavor to protect the in- 
terest of its sole stockholder, American, 
and that American has consequently 
failed to show any necessity for its 
representing the interests of Florida. 

The difficulty with this contention 
is that the action of the Commission 
in ordering the transfer of an item 
from surplus account to another ac- 
count where the item will not be avail- 
able for the payment of dividends does 
not deprive the corporation of any as- 
set or adversely affect the conduct of 
its business in the manner it affects 
the petitioner, whereas the order has 
a direct adverse effect upon American 
as a Stockholder entitled to dividends. 
It was because the court below over- 
looked this difference that it found 
support for its decision in Pittsburgh 
& W. V. R. Co. v. United States 
(1930) 281 US 479, 74 L ed 980, 50 
S Ct 378. That was a suit brought 
under the Urgent Deficiencies Act to 
set aside an order of the Interstate 
Commerce Commission addressed to a 
carrier other than the plaintiff in the 
suit. The plaintiff was a minority 
stockholder of the carrier affected. 
This court pointed out that, under the 
accepted doctrine, the plaintiff had no 
standing to sue since in attempting 
to do so it was merely seeking in a 
derivative capacity, to vindicate the 
rights of the corporation. 

In awarding a review of an admin- 
istrative proceeding Congress has pow- 
er to formulate the conditions under 


which resort to the courts may be 
had. The persons accorded a right 
to obtain review are, therefore, to be 
ascertained from the terms of the 
statute. Congress might here have 
provided that only parties to the ad- 
ministrative proceeding should have 
standing to obtain court review. 
When the bill which became the Pub- 
lic Utility Holding Company Act was 
introduced in the houses of Congress 
it provided that “any person aggrieved 
by an order issued by the Commission 
in a proceeding under this title to 
which such person is a party may ob- 
tain a review of such order.” * The 
provision was altered so as to read 
as it is now found in the statute. 
There seems to be no reason not to 
accord the statutory language its nat- 
ural meaning in a case such as this, 
where the considerations which would 
move the corporation to seek review 
differ from those which may be rele- 
vant to the stockholder’s interests. 
There may be situations in which the 
two interests are the same and where 
consequently the grievance ought not 
to support two proceedings identical 
in character. This, however, is not 
such a case; for it is possible that 
without any legal wrong to stockhold- 
ers the corporation may elect not to 
prosecute, or to abandon, a proceeding 
for review. 

This court has not allowed the usual 
criteria of standing to sue to deny 
persons who, in analogous cases under 
that doctrine, would ordinarily not be 
permitted to invoke court review, the 
benefit of such review under statutes 
embodying the same language as 





8 Federal Power Commission v. Pacific 
Power & Light Co. (1939) 307 US 156, 159, 
83 L ed 1180, 28 PUR(NS) 93, 59 S Ct 766. 


Senate Bill No. 1725, 74th Cong., Ist 
Sess., § 24(a); House Resolution No. 5423, 
74th Cong., Ist Sess., § 23(a). 
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§ 24(a).° The same is true of the 
lower Federal courts. In these in- 
stances the extension of the privilege 
to persons aggrieved was held to ex- 
tend it to those not technically par- 
ties, and, therefore, not entitled, with- 
out the statutory provision, to initiate 
litigation in a court. 

While the matter was not specifically 
mooted, it would seem that, until the 
instant cases, both the Commission and 
the courts have been of the view that 
persons situated as are the stockhold- 
ers in these cases were given the statu- 
tory right to apply for review of a 
Commission order. In circuit courts 


of appeals, and in this court, stock- 
holders have been heard upon the 
merits of orders made against cor- 
porations by the Securities and Ex- 
change Commission.” 

The further suggestion is made that 
to permit stockholders to resort to 


court review would create unnecessary 
inconvenience and expenses since a 
stockholder entitled to apply to a 
court may go to the circuit court of 
appeals of the circuit in which he re- 
sides or has his principal place of busi- 
ness. Thus, it is urged, the Commis- 
sion might be called upon to answer 
suits in various circuits. But § 24 
(a) provides that the Commission may 
file a transcript of its proceedings in 
any circuit in which a proceeding has 
been initiated and thereupon the court 
in which the transcript is filed shall 


have exclusive jurisdiction. Thus, if 
the Commission had here elected to 
file a transcript in the circuit court of 
appeals where Florida applied for re- 
view, the circuit court of appeals for 
the first circuit, in which American’s 
petition was filed, should have trans- 
ferred that petition to the other court 
and all the complaints would have been 
heard by a single court and on the 
same record.® 

[3, 4] Second. In No. 815, the 
court below held the respondent had 
standing to maintain the proceeding 
for review of the Commission’s order. 
In this case, Okin, as a stockholder, 
attacked the transaction made by his 
company with its subsidiary on the 
grounds that it was both illegal and 
fraudulent. His corporation urged 
that the Commission approve the 
transaction thus taking a position ad- 
verse to him. His application for re- 
view of the Commission’s order ap- 
proving the settlement was, therefore- 
in the nature of a derivative or stock- 
holder’s action. Inasmuch as he 
charged illegality and fraud, it is evi- 
dent that application to the board of 
directors would have been futile. Un- 
der the Commission’s own view, there- 
fore, the circuit court of appeals was 
right in denying a dismissal of the pro- 
ceeding for lack of standing on the 
part of Okin to initiate it. But, as 
above stated in the decision of No. 470, 
we do not deem it essential that the 





5 Interstate Commerce Commission v. Ore- 
gon-Washington R. & Nav. Co. (1933) 288 US 
14, 77 L ed 588, 53 S Ct 266 (the Interstate 
Commerce Act); Federal Communications 
Commission v. Sanders Bros. Radio Station 
(1940) 309 US 470, 84 L ed 869, 33 PUR 
(NS) = 60 S Ct 693 (Communications 
Act) ; L. Singer & Sons v. Union P. R. 
oo (1940) 311 US 295, 85 L ed 198, 61 S Ct 


yg yee Industries v. Ickes (1943) 134 
F(2d) 694 (the Bituminous Coal Act). 
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7 Lawless v. Securities & Exchange Com- 
mission (1939) 32 PUR(NS) 467, 105 F(2d) 
574; Todd v. Securities and Exchange Com- 
mission (1943) 137 F(2d) 475; cf. North- 
western Electric Co. v. Federal Power Com- 
mission (1944) 321 US 119, 88 L ed 596, 52 
PUR(NS) 86, 64 S Ct 451. 

8L. J. Marquis & Co. v. Securities and Ex- 
change Commission (1943) 134 F(2d) 335; 
L. J. Marquis & Co. v. Securities and Ex- 
change Commission (1943) 49 PUR(NS) 
415, 134 F(2d) 822. 
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proceeding have the character of a 
derivative suit. 

The Commission urges us to hold 
that the petition on its face presents 
only frivolous contentions. The court 
below was unwilling to dismiss on 
this ground, holding that a more ap- 
propriate order would be one of af- 
firmance. It required that the record 
be filed, as required by the act, as a 
condition of consideration of this mat- 
ter. Apparently it was not satisfied 
that the filing of an abbreviated trans- 
cript furnished a basis for affirmance. 
The Commission, without inordinate 
delay or additional expense, might 
have filed the typewritten transcript 
of the proceedings before it and ob- 
tained the judgment of the court on 
the adequacy of the petition. We think 
we are not called upon to examine the 
merits of the Commission’s contentions 
or to reverse the decision denying the 
motion to dismiss, or that denying the 
motion to dismiss or affirm. 

In No. 470 the judgment is re- 
versed. 

In No. 815 the judgment is af- 
firmed. 


Mr. Justice Douglas took no part 
in the consideration or decision of 
these cases. 


Mr. Justice Black and Mr. Justice 
Reed concur in the result in No. 815. 


Murpny, J., dissenting: Fifteen 
years ago this court was confronted 
with an attempt by a corporate stock- 
holder to set aside an order of the 
Interstate Commerce Commission on 
the claim that the order threatened the 
financial stability of the corporation to 
which it was directed as well as the 
“appellant’s financial interest as a 
minority stockholder.” The court, 
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speaking through Mr. Justice Bran- 
deis, held that the stockholder had 
no standing to maintain the suit since 
“the order under attack does not deal 
with the interests of investors” and the 
only injury feared “is the indirect 
harm which may result to every stock- 
holder from harm to the corporation.” 
Pittsburgh & W. V. R. Co. v. United 
States (1930) 281 US 479, 487, 74 
L ed 980, 50 S Ct 378. That hold- 
ing, in my estimation, disposes of this 
attempt by the American Power & 
Light Company to obtain an independ- 
ent judicial review of an order of the 
Securities and Exchange Commission 
directed at a company in which it is 
the sole stockholder. 

Section 24(a) of the Public Utility 
Holding Company Act allows “any 
person or party aggrieved by an order 
issued by the Commission” to obtain 
a review of such order in an appropri- 
ate circuit court of appeals. The test, 
then, is whether American was “ag- 
grieved” by the Commission’s order in 
this instance. Since the term “person 
or party aggrieved” is not defined in 
the act we can only assume that its 
meaning is to be drawn from tradi- 
tional legal principles and from any rel- 
evant statutory policies. 

Only two paragraphs of the Com- 
mission’s order are in issue. They are 
directed solely to the Florida Power & 
Light Company, all of whose securities 
are owned by American. These para- 
graphs fail even to mention American; 
they neither require nor prohibit any 
action by it. Nor do they in any way 
affect American’s rights as a stock- 
holder. They simply require Florida 
to make certain accounting adjust- 
ments in the form of charges to earned 
surplus. Since dividends are paid 
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from earned surplus and since these re- 
quirements will decrease the earned 
surplus account, the court reasons that 
“the order has a direct adverse effect 
upon American as a stockholder en- 
titled to dividends.” From this it 
is concluded that American is “ag- 
grieved” by the order. To that rea- 
soning and conclusion I cannot agree. 

1. There is no evidence in the record 
to justify the assumption that the items 
to be charged to surplus would neces- 
sarily have been available for distribu- 
tion as dividends to American or that 
the surplus was otherwise inadequate 
to pay the normal amount of dividends. 
Florida might well have retained these 
items for reinvestment in the business, 
thus making them unavailable for divi- 
dend distribution. Moreover, to the 


extent that Florida retains these items 
in its capital structure, American’s ul- 
timate equity in the organization is in- 


creased. It cannot be said, therefore, 
that American has been adversely and 
permanently affected by this order. 

2. But even if it were clear that the 
order would necessarily restrict divi- 
dend payments it does not follow that 
the restraint so directly affects Ameri- 
can as to entitle it to challenge the or- 
der as a person “aggrieved.” It has 
long been established that ordinarily 
the mere accumulation of an adequate 
surplus does not entitle a stockholder 
to dividends until the directors, in their 
discretion, declare them. Southern P. 
Co. v. Lowe (1918) 247 US 330, 62 
L ed 1142, 38 S Ct 540. And until 
such a declaration is made the directors 
are free to deal with that surplus in 
good faith as they may see fit in the 
exercise of their business judgment, 
the stockholders not having sufficient 
interest in undeclared or potential divi- 
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dends to challenge such action. See 
Wabash R. Co. v. Barclay (1930) 280 
US 197, 74 L ed 368, 50 S Ct 106. 
The stockholders’ interest in such mat- 
ters, in other words, is indistinct from 
that of the corporation prior to an ac- 
tual declaration. Thus if the Florida 
management had made the same ac- 
counting adjustments as those ordered 
by the Commission in this case Ameri- 
can would not be sufficiently “ag- 
grieved” to attempt to prevent Florida 
from making such adjustments, even 
though dividend payments might be 
adversely affected. No adequate rea- 
son is evident from the facts or from 
the opinion of this court as to why 
American is any more directly or ad- 
versely “aggrieved” when the account- 
ing adjustments are ordered by the 
Commission rather than by Florida’s 
management or as to why any different 
results should follow. The impact of 
the adjustments in either instance is 
presumably to strengthen the financial 
structure of Florida; that they may 
have the incidental effect of decreasing 
dividends temporarily has never here- 
tofore been sufficient to entitle a stock- 
holder to challenge the adjustments. 

3. The fact that American is trying 
to appeal an administrative order 
rather than to institute an original ac- 
tion against Florida’s management is 
irrelevant under the circumstances. 
The Commission’s order does not deal 
with the rights of stockholders as such, 
in which case a stockholder clearly 
could appeal from the order. Securities 
and Exchange Commission v. Chenery 
Corp. (1943) 318 US 80, 87 L ed 
626, 47 PUR(NS) 15, 63 S Ct 454; 
Lawless v. Securities and Exchange 
Commission (1939) 32 PUR(NS) 
467, 105 F(2d) 574; New York Trust 
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Co. v. Securities and Exchange Com- 
mission (1942) 46 PUR(NS) 270, 
131 F(2d) 274; City National Bank 
& Trust Co. of Chicago v. Securities 
and Exchange Commission (1943) 48 
PUR(NS) 195, 134 F(2d) 65. See 
also Otis & Co. v. Securities and Ex- 
change Commission (1945) 323 US 
624, 89 L ed —, 57 PUR(NS) 65, 65 
S Ct 483. Nor is there any charge of 
fraud or breach of duty on the part of 
Florida, from which it could be argued 
that American should be given the 
right to appeal since Florida might not 
act to protect American’s legitimate 
interests. Indeed, such a possibility is 
expressly negatived by the fact that 
Florida has already appealed the Com- 
mission’s order to another court and is 
urging precisely the same considera- 
tions that American seeks to present in 
this proceeding. In view of Ameri- 
can’s complete control of Florida 
through stock ownership there is no 
danger of conflicting interests arising 
between the two companies in the other 
proceeding. There is thus no basis for 
concluding that the economic interest 
asserted by American cannot or will 
not be adequately protected by Florida. 
Cf. Federal.Communications Commis- 
sion v. Sanders Bros. Radio Station 
(1940) 309 US 470, 84 L ed 869, 33 
PUR(NS) 135, 60 S Ct 693; Asso- 
ciated Industries v. Ickes (1943) 134 
F (2d) 694, dismissed as moot (1943) 
320 US 707, 88 L ed 414, 64 S Ct 74. 
The inevitable logic of the facts of this 
case leads straight back to the conclu- 
sion that American’s grievance is only 
“the indirect harm which may result to 
every stockholder from harm to the 
corporation.” Pittsburgh & W. V. R. 
Co. v. United States, supra, at p. 487, 
of 281 US. That conclusion calls for 
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a dismissal of American’s attempted 
appeal from the Commission’s order 
just as it would call for a dismissal of 
any suit brought by American against 
Florida on these facts. 

4. The court’s conclusion here leads 
only to unfortunate consequences in 
the judicial review of administrative 
orders. If the remote economic inter- 
est asserted by American is sufficient 
to institute a review proceeding such 
as this there is no limit to which 
minority stockholders may harass the 
Commission and their respective cor- 
porations by challenging orders of the 
Commission directed to the corpora- 
tions. It is no answer that § 24(a) 


gives exclusive jurisdiction to the 
court in which the Commission files 
the transcript of a particular proceed- 
ing. That provision clearly envisages 
two or more appeals in different courts 
by persons who are legally “aggrieved” 


by a Commission order and who can 
obtain adequate relief only by individ- 
ual appeals. But under this decision 
stockholders are now free, whenever 
they feel that their potential dividends 
are affected by Commission action di- 
rected to the corporation’s accounting 
entries against which dividends are 
charged, to appeal regardless of the 
management’s wishes in the matter 
and regardless of the’ management’s 
ability to protect their interests fully 
and fairly. Stockholders in effect sup- 
plant the management in deciding 
whether to appeal from administrative 
action affecting such internal account- 
ing procedure of the corporation, a 
problem which until now was ex- 
clusively and properly within the 
domain of the corporate directors and 
officers. Many stockholders are not 
in a position to know the intricacies of 
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modern corporate accounting or the 
proper attitude to take, from the cor- 
poration’s point of view, as to the chal- 
lenged administrative action. But 
now they have been given carte blanche 
to proceed as they desire. It is difficult 
to believe that Congress intended such 
consequences to flow from its use of 
the word “aggrieved” in § 24(a). 
Finally, I dissent from the court’s 
disposition of the writ in the Okin 
Case. It is no doubt true, as the court 
states, that an assertion that a transac- 
tion approved by the Commission was 
fraudulently entered into by the cor- 
poration is sufficient to entitle the 
stockholder to an independent review 
of the Commission’s action. But it 
does not follow that the mere cry of 
“fraud” is sufficient. There must be 
some bona fide basis appearing on the 
face of so serious a charge. Here, 
however, Okin merely charges that 
(1) a Maine corporation is not subject 


to the Commission’s jurisdiction be- 
cause its subsidiaries operate outside 
the United States; (2) the particular 
transaction in issue is detrimental to 
Okin’s interests as a stockholder inas- 
much as the management extended a 
note of a subsidiary at a rediced inter- 
est rate; (3) various corporate officers 
held conversations with each other and 
with members of the Commission’s 
staff; (4) his constitutional rights 
have been invaded ; and (5) the trans- 
action is void for failure to comply 
with § 20 of the New York Stock Cor- 
poration Law. Such frivolous claims 
of fraud are insufficient to warrant 
making an exception to the general 
rule that a stockholder cannot appeal 
an administrative order which involves 
only the corporation as such. 


Mr. Justice Black and Mr. Justice 
Reed join in that part of this dissent 
dealing with No. 470, the American 
Power & Light Company Case. 
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East Side County Water District 


The San Jose Water Works 


Decision No. 37698, Case No. 4718 
March 6, 1945 


OMPLAINT by water district seeking order requiring water 
. company to acknowledge applicability of war emergency rule 
to a service extension contract; company ordered to accept appli- 

cability of emergency rule to such contract. 


Service, § 190 — Extensions — Deposit contracts — Reformation. 
1. The Commission will not reform a deposit contract at the instance of a 
utility where a claimed inequitable result, if the utility were compelled to per- 
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form, arises primarily from the contract itself and not merely from a Com- 
mission order extending such contract for the duration of war only, p. 276, tended 


Service, § 190 — Extensions — Deposit contracts — Emergency rule during war. bounde 
2. An emergency rule of the Commission extending deposit contracts for The 
the duration of war is applicable to a 20-year service extension contract be- has apy 
tween a water utility company and a water district, although the terms ac- seston 
corded by the contract were more liberal than those contemplated by the = 
company’s filed subdivision extension rule providing for a 7-year refund ad ca 

, within 


period, p. 276. 
Orders, § 9 — Reconsideration — Emergency extension rule — Constitutional ques- ticipati 
tion. therein 

3. Reconsideration of the question whether an emergency rule extending de- be bor 
posit contracts for the duration of war is within the power of the Commis- applica 
sion is inappropriate in a proceeding relating to its application to a particular ment ¢ 
contract, where a prescribed rule in accordance therewith was filed by all contin 
utilities, including the utility involved, and doubtless the actions of utilities an 
and many parties affected by the rule have been influenced over a long period aa ¢ 
by their reliance upon its presumed validity, p. 277. such a 
¥ appliec 

have ¢ 


EAST 


tract 0’ 


APPEARANCES: Bohnett, Hill & 


Cottrell, by L. D. Bohnett, for com- 
plainant; McCutchen, Thomas, Mat- 
thew, Griffiths & Greene, by Henry D. 


Costigan, and Leib & Leib, by R. C. 
Leib, for Defendant. 


Rowe, Commissioner: The com- 
plainant, East Side County Water Dis- 
trict, was organized in 1926 under the 
County Water District Act of 1913, its 
boundaries including about 3,500 
acres adjoining the northeasterly 
limits of the city of San Jose. It was 
empowered by law to issue bonds for 
the acquisition of a water supply and 
distribution system. It will be referred 
to in this opinion as the “District.” 

Defendant, The San Jose Water 
works, renders a public utility water 
service within the city of San Jose and 
its environs, including those areas 
within the District that have been sub- 
divided for residential purposes. It, 
together with its predecessor company, 
will be referred to herein as the “Com- 
pany.” 

The prayer of the District is that 


the Commission order the Company 
to acknowledge the applicability of 
“Emergency Rule and Regulation A- 
2” to a service extension contract ex- 
ecuted in 1927 under which the Com- 
pany incurred the contingent liability 
to pay the District the sum of $210,- 
000, this being the District’s contribu- 
tion toward the cost of extending the 
water system of the Company to lands 
within the District. Such liability up- 
on the part of the Company will cease 
on October 4, 1947, unless the term of 
the contract has automatically been ex- 
tended for the duration of the war by 
virtue of Emergency Rule and Regula- 
tion A-2 imposed by the Commission 
in its Decision 36528 of July 29, 1943. 
(44 Cal RCR 776.) 


It is the contention of the Com- 
pany that this emergency rule is inap- 
plicable to the extension contract here 
involved. To understand the claims 
of each party, it is necessary to review 
the history of the moratorium rule in 
question, as well as to set forth in some 
detail the facts surrounding the con- 
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EAST SIDE COUNTY W. DIST. v. 


tract of 1927 when the Company ex- 
tended its water service into the area 
bounded by the District. 

The defendant utility, like others, 
has applied a rule, filed with the Com- 
mission, providing that when request 
is made for the laying of facilities 
within a real estate subdivision in an- 
ticipation of residential development 
therein, the cost of the extension will 
be borne in the first instance by the 
applicant, and its right to reimburse- 
ment of the amount deposited is made 
contingent upon the utility’s realiza- 
tion of revenues sufficient to justify 
such a capital expenditure. The rules 
applied by various water companies 
have differed, some providing for an 
annual refund in an amount related 
to the annual revenues derived, and 
some have called for a total refund 
when and if revenues reach a given 


sum.’ Rule and Regulation 20-A filed 
by the defendant company is of the 
latter type, it being obligated to make 
total refund if, within seven years, 
annual revenues should equal one- 
fourth the cost of the extension. 


With the beginning of the present 
war and the imposition of restrictions 
upon private residential construction, 
the Commission was importuned to 
accord relief to those who had there- 
tofore advanced money for utility ex- 
tensions in anticipation of normal sub- 
division development. It was pro- 
posed that all contract obligations to 
make refund be ordered extended for 
a sufficient period after the war to per- 
mit the resumption of residential con- 
struction. We may take notice also 
of a measure introduced at the legisla- 


THE SAN JOSE WATER WORKS 


tive session of 1943 which was de- 
signed to accord similar equitable re- 
lief to obligors under such public util- 
ity contracts.* For these reasons the 
Commission upon its own motion in- 
stituted the inquiry which resulted in 
its Decision No. 36528 of July 29, 
1943, wherein it ordered as follows: 
“All gas, electric, telephone, and 
water utilities having advance deposit 
contracts covering ordinary line or 
main extensions or extensions to real 
estate subdivisions, where refund pro- 
visions of said contracts had nct ex- 
pired prior to December 7, 1941, shall 
file, to become effective on or before 
September 1, 1943, an Emergency 
Rule and Regulation No. A-2 as set 
forth in Exhibit No. 1 attached to this 
order. Said filing shall be by advice 
letter as provided by General Order 
No. 96.” (44 Cal RCR at p. 780.) 
Emergency Rule and Regulation 
A-2 which the Commission thus or- 
dered each utility to file, read in part 
as follows: 
“Time Extension for Refunds of 
Advance Deposit Contracts 
“Recognizing that war-imposed 
limitations due to materials shortages 
have greatly hampered both the con- 
struction of new residences, and the 
extensions of lines, mains, and serv- 
ices, and that these conditions have 
prevented, and will probably continue 
to prevent, the connection of new cus- 
tomers to line, main, and service exten- 
sions upon which advance deposits 
have been made, it is deemed neces- 
sary, in the interest of equity, to ex- 
tend the term of such deposit con- 
tracts. Accordingly, the time limits 





1The history of such extension rules was 
explained in the Commission’s Decision 35130, 
rendered March 17, 1942, in Bayshore Park 


{18] 
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California Water Service Co. Case 
4493. (44 Cal RCR 74, 47 PUR(NS) 336) 
2 Assembly Bill No. i667. 
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of refund provisions of all advance 
deposits covering lines, mains, and 
services, made by contract under ex- 
tension rules applicable to ordinary ex- 
tensions and extensions to real estate 
subdivisions, are hereby extended as 
follows : 

“(a) Contracts entered into prior 
to December 7, 1941, where the refund 
time limits had not expired prior to 
December 7, 1941, are modified to pro- 
vide an extension of the time limit for 
refund of unrefunded advance deposits 
by a time period equal to the time 
interval between December 7, 1941, 
and a period of six months following 
cessation of hostilities in the present 
armed conflict with Germany, Italy, 
and Japan, provided such extension 
of time shall not exceed five years.” 
(44 Cal RCR at p. 781.) 


The defendant company, along with 
other utilities of all classes, thereupon 
filed the rule the Commission had 
prescribed. It appeared at the hear- 
ing held upon the proposed order. It 
did not then question the validity of 
the Commission’s proposal, nor did it 
or any utility petition for a rehearing, 
or seek court review of the order is- 
sued. The company does not now di- 
rectly challenge the validity of Emer- 
gency Rule and Regulation A-2. Its 
position is that the rule is not applica- 
ble to the pafticular extension contract 
here involved, and if the Commission 
should so apply the rule or undertake 
now to modify this particular contract, 
the Commission’s action would be in 
excess of its authority and result in a 
deprivation of the company’s constitu- 
tional rights. 

It cannot be denied that the contract 
which the District and the Company 
entered into in 1927 differed substan- 


tially from the usual agreement for the 
extension of utility service to’a real 
estate subdivision. The circumstances 
surrounding the extension were also 
unusual. Whether the legal effect of 
their undertaking was so different as 
to make the moratorium rule inapplica- 
ble is the primary issue to be decided. 

The record is clear that when the 
District was formed, the landowners 
therein envisioned the early subdivi- 
sion of their property and the success- 
ful development of a high grade res- 
idential area. Most of the lands lay 
but a few miles from the central busi- 
ness district of San Jose. The diffi- 
culty of obtaining an adequate supply 
of water was considered to be the only 
problem. Underground sources of 
supply were insufficient. Also, as the 
lands were at an average elevation sev- 
eral hundred feet above the then exist- 
ing service area of the Company, no 
extension of the latter’s utility service 
could be obtained without the construc- 
tion of a boosting plant and storage 
reservoirs, as well as transmission and 
distribution mains. 


After organization of the District, 
it at once began negotiations with the 
Company for an extension of its facili- 


ties. A preliminary contract was ex- 
ecuted on January 21,1927. A friend- 
ly action was instituted in court to 
obtain a judgment declaring the pro- 
posed contract to be within the powers 
of the District. The final contract was 
dated August 12, 1927. The Company 
was to prepare plans and cost esti- 
mates. The District was to “advance 
to the company” the estimated cost, 
which was not to exceed $210,000. 
The Company was to construct the sys- 
tem, but title thereto was to remain 
in the District until the terms of the 
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contract were fulfilled. The Company 
was to make a connection with its then 
existing water system and “to supply 
water through said system to such res- 
idents of said District as may desire 
to be supplied thereby, in conformity 
with its rules and rates then in effect 
and thereafter lawfully to be estab- 
ished.” It further agreed that “if at 
any time within a period of twenty 
years from the time said system is con- 
nected, the gross receipts from 
the sale of water shall, during 
any twelve consecutive months, amount 
to at least 25 per cent of the original 
cost of said system, it will pay to the 
District for said system a sum equal 
to its original cost. .” The Dis- 
trict agreed that if the Company’s 
gross revenues did not reach such 
proportions within twenty years, “it 


will convey and transfer said system 
to the Company without further con- 


sideration than its maintenance and 
operation of the same and distribution 
of water therethrough to the inhabit- 
ants of said District in conformity with 
its regularly established rules and reg- 
ulations.” 

The District thereupon issued $210,- 
000 of bonds and advanced this sum 
to the Company. Transmission mains 
were laid and other facilities construct- 
ed by the Company in accordance with 
the plans agreed upon. Water deliv- 
eries were begun on October 5, 1927. 
During the first year of service there 
were 269 customers attached, and the 
company received a gross revenue of 
$6,282.35. For the twelve months 
preceding October 4, 1943, gross rev- 
enues amounted to about $41,000, and 
by this time there were 1,328 water 
consumers. The District introduced 
evidence to show that there is a rea- 
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sonable expectation of further residen- 
tial development as soon as the war im- 
posed building restrictions are re- 
moved. Although the 20-year term 
within which annual revenues of $52,- 
500 must be realized to entitle the Dis- 
trict to a refund does not expire until 
October 4, 1947, it is pointed out by 
the District that it must be advised 
now whether an extension of time will 
be accorded so that it can arrange in 
advance for the levying of annual tax 
assessments to meet its bond maturi- 
ties. 

The argument of the Company in 
support of its contention that Emer- 
gency Rule and Regulation A-2 does 
not apply, may be summarized as fol- 
lows: It says that the moratorium rule 
by its own terms applies only to de- 
posit contracts covering “ordinary ex- 
tensions and extensions to real estate 
subdivisions” when made under “ex- 
tension rules” of the company. It 
argues that the contract in this case, 
however, was not with a subdivider 
of lands but with a public district with- 
in which there have since been numer- 
ous real estate subdivisions; the ex- 
tension was not an ordinary one, for 
it was necessary to construct a whole 
water system, including pumps and 
reservoirs ; the money paid to the Com- 
pany was not an advance deposit, for 
the District retained title to the facili- 
ties; and the contract could not have 
been made pursuant to the Company’s 
uniform extension rule 20-A, for the 
provisions of the contract are at 
variance with that rule in that the term 
was twenty years instead of seven, and 
the District was not obligated to pay 
the entire cost of the facilities con- 
structed if the cost be in excess of 
$210,000. 
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[1] A further contention of the 
Company is that all equitable consider- 
ations oppose any reformation of this 
contract which the parties freely en- 
tered into years ago. It introduced 
evidence to show its own investment in 
facilities it constructed to bring water 
service to new subdivisions within the 
District, and it asserts that if it must 
also return the District’s contribution, 
the net revenue received from this part 
of its operations will not exceed a 3.7 
per cent return upon the total capital 
investment fairly applicable to the serv- 
ice. It states the cost of additions 
made within the District to have been 
$132,276. It estimates $37,000 more 
will be required to connect a sufficient 
number of customers to bring annual 
gross revenues up to $52,500, and it 
declares that it would be fair also to 
apportion to the District more than 
$168,000 of capital invested in its gen- 
eral water supply system. 

Whether or not we arrive at the 
conclusion that the contract in ques- 
tion comes within Emergency Rule 
and Regulation A-2, there is no occa- 
sion to dwell further upon the Com- 
pany’s contention that the application 
of this rule would bring about an in- 
equitable result. Such a defense can- 
not be persuasive unless the Commis- 
sion disregards its precedents estab- 
lished in similar cases. It has always 
refused to reform such a deposit con- 
tract when the depositor was asserting 
that the agreement had proven in- 
equitable as to him. A utility, wheth- 
er it be plaintiff or defendant, cannot 
occupy a more favorable position. 

Moreover, the Commission could 
not fairly hold that a reasonable ex- 
tension of the contract would place the 
Company in an inequitable position. 
58 PUR(NS) 


The Company may yet be obligated by 
the contract itself to make refund to 
the District, for at least a possibility 
exists that the revenues yielded by 
water consumers within the District 
will reach the requisite amount before 
the contract expires on October 4 
1947. Should the District thus per. 
form the contract in exact accordance 
with its terms, the Company could not 
well deny its liability thereunder on 
the ground that the result would be in- 
equitable to it. So, whatever merit 
there may be to its claim of inequitable 
result if it be compelled to perform, 
it is obvious that such hardship arises 
primarily from the contract itself, not 
merely from the Commission’s order 
extending the contract for the duration 
of the war only. 

[2] The Commission must conclude 
that Emergency Rule and Regulation 
A-2 is applicable to the contract in 
question. There is nothing to be found 
in the rule itself, or in the decision im- 
posing the rule, compelling the con- 
clusion that the Commission did not 
then intend it to apply to such an 
extension contract as this. The deci- 
sion made reference to the large num- 
ber of such deposit contracts in effect, 
and to the many varying conditions 
thereof. Yet, with the exception only 
of those agreements covering defense 
housing projects, the rule seemingly 
was made applicable to all classes of 
contracts relating to extensions to res- 
idential developments. Nor are we 
persuaded by the Company’s conten- 
tion that this particular contract does 
not fall within the emergency rule be- 
cause the terms of the contract were 
at variance with the Company’s subdi- 
vision extension rule on file and in ef- 
fect at the time. It is true that the 
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Company accorded the District a 20- 
year period within which to perform, 
instead of seven years only as provid- 
ed in its extension rule. But it does 
not now assert that such concession 
invalidated the contract. Neither par- 
ty takes the position that the contract 
is not binding in all its terms. The 
mere fact that the terms accorded were 
more liberal than those contemplated 
by the Company’s filed extension’ rule 
would not justify the Commission in 
holding that the contract was one nec- 
essarily exempt from modification by 
application of Emergency Rule and 
Regulation A-2. Any other view of 
the problem presented would lead to a 
strained construction of the rule as 
well as to the ultimate defeat of its 
essential purpose. 

[3] The Company, as alluded to 
above, makes the assertion that if the 
moratorium rule is so construed, it 
is unconstitutional. But if it was with- 
in the power of the Commission to im- 
pose such a rule at all without depriv- 
ing a utility of its constitutional 
rights, it is difficult to see wherein the 
application of the rule to this partic- 
ular contract could have that effect. 
Although the Commission’s decision 
imposing the rule did not discuss the 
question of power to thus modify all 
deposit contracts, it would be inap- 
propriate to reconsider that question 
now. The decision was rendered in 
July, 1943. The prescribed rule was 
then filed by all utilities, as the Com- 
mission directed them to do, and doubt- 
less the actions of utilities and of many 
parties affected by the rule have been 
influenced by their reliance upon its 
presumed validity. 

It being concluded that the District 
rightfully claims that Emergency Rule 
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and Regulation A-2 is applicable to 
its contract with the Company, there 
remains but one other point demanding 
brief comment. The prayer of the 
complainant is that the Commission 
order the Company to comply with 
said rule. What the District<asks for, 
therefore, might appear to bein the 
nature of a declaratory judgment only, 
for the contract term does not expire 
until October 4, 1947, and the District 
cannot be in default before that date. 
But an examination of the Commis- 
sion’s order declaring the Emergency 
Rule shows that the order itself re- 
quired each utility, before October 1, 
1943, to notify each party to such a 
deposit contract of the provisions of 
the rule. As the Company has denied 
the applicability of the rule, the Com- 
mission will not be making a mere 
declaratory ruling if it now directs the 
Company to comply with the require- 
ments of the order contained in Deci- 
sion 36528. The following order is 
recommended : 


ORDER 


The complaint of East Side County 
Water District against The San Jose 
Water Works having been duly heard 
and submitted upon briefs filed, and 
the matter being fully considered by 
the Commission, and findings and con- 
clusions having been made as set forth 
in the foregoing opinion, it is hereby 
ordered as follows: 

The San Jose Water Works shall, 
on the effective date of this order, ad- 
vise East Side County Water District 
in writing that it accepts the applica- 
bility of the Emergency Rule and Reg- 
ulation A-2 filed by The San Jose 
Water Works on August 20, 1943, to 
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that certain contract made with East be the 20th day from and after the 

Side Water District dated August 2, date hereof. 

1927, and as thereafter amended, as The foregoing opinion and order is 

set forth in the exhibits attached to hereby approved and adopted as the 

said complaint. findings, opinion, and order of the 
The effective date of this order shall Commission. 





UNITED STATES DISTRICT COURT, D. DELAWARE 


Re Standard Gas & Electric Company 


Civ No. 489 
59 F Supp 274 
March 2, 1945; as amended March 29, 1945 


> of Securities and Exchange Commission pursu- 

ant to §§ 11(e) and 18(f) of the Holding Company Act to 

enforce and carry out simplification plan under § 11 of the act; 
plan disapproved in part. 


Corporations, § 22 — Reorganization — Creditor rights — Cash payment. 
1. A creditor has the right, in the absence of statutory authorization, to 
demand cash for payment of his debt in reorganization, p. 281. 


Corporations, § 10 — Powers of Securities and Exchange Commission — Reor- 
ganization — Creditor rights. 
2. The Securities and Exchange Commission has no power to require cred- 
itors of a solvent holding company, in a reorganization proceeding under 
§ 11(b) of the Holding Company Act, 15 USCA § 79k(b), to accept port- 
folio equity securities in payment of debt, p. 281. 


Corporations, § 22 — Reorganization — Solvent companies — Priority rights. 
3. The principal of full priority in the treatment to be accorded various 
classes of security interests in a plan for simplification applies to reorgan- 
izations of solvent companies, p. 283. f 


Corporations, § 21 — Reorganization — Creditor rights — Holding Company Act. 


4. Congress did not by enactment of the Holding Company Act alter cred- 
itor rights in simplification proceedings under the act, p. , 


Corporations, § 22 — Reorganization — Holding Company Act — Creditor rights 
— Cash payment. 
5. Holders of notes and debentures of a solvent holding company are en- 
titled, in a reorganization under § 11 of the Holding Company Act, 15 
USCA § 79k, to payment in cash for their claims instead of payment partly 
in cash and partly in common stocks of other utility and underlying corpora- 
tions which have fluctuating market values, p. 284. 
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Security issues, § 5.1 — Redemption of notes and debentures — Premium — Hold- 
ing company reorganization. 
6. Holders of notes and debentures of a solvent holding company are en- 
titled, in a simplification proceeding under the Holding Company Act, to a 
cash payment for the bonds plus interest without call premium for the se- 
curities surrendered, p. 286. 


Intercorporate relations, § 19.3 — Holding company simplification — Necessity 
of plan — Payment of creditors with stock. 

7. Delivery by a solvent holding company of its own stock to holders of 
notes and debentures, instead of paying such creditors in cash, is not neces- 
sary for a plan to carry out the fundamental purposes of the Holding 
Company Act (simplification and integration) where the stock can be sold 
and the notes and debentures paid in full in cash, although this would in- 
volve expense to the debtor and its stockholders, p. 287. 


Corporations, § 22 — Reorganization — Elimination of common stock. 
8. Common stock of a holding company is properly eliminated in a reorgan- 
ization to effect compliance with § 11 of the Holding Company Act, 15 
USCA § 79k, where the stock has no reasonable expectation of ever par- 
ticipating in earnings or a distribution of assets, p. 288. 


Corporations, § 22 — Reorganization — Allocation of stock —Earning power — 
Dividend position. 

9. Allocation of new securities between classes of preference stock of a 

holding company, in a simplification proceeding under § 11 of the Holding 

Company Act, 15 USCA § 79k, must rest primarily on earning power and 


relative dividend position of the stock classes, p. 288. 


Corporations, § 22 — Reorganization — Allocation of stocks — Charter provisions. 
10. Reallocation of securities between classes of preference stocks, in a 
simplification proceeding under § 11 of the Holding Company Act, 15 
USCA § 79k, is not a liquidation within the contract meaning of charter 
agreement ; hence, liquidation rights have no significance, p. 288. 


Corporations, § 22 — Reorganization — Allocation of stock. 
11. Inconvenience of resulting fractions is wholly immaterial in allocating 
stocks between classes of preference stockholders in a simplification pro- 
ceeding under § 11 of the Holding Company Act, 15 USCA § 79k, p. 288. 


Appeal and review, § 28.9 — Conclusiveness of Commission findings — Reorgan- 
ization under Holding Company Act. 
12. The court, in reviewing a simplification plan under § 11 of the Holding 
Company Act, 15 USCA § 79k, approved by the Securities and Exchange 
Commission, is required to follow the informed judgment as articulated in 
the Commission’s findings where there is substantial evidence to support 
such findings, p. 288. 


Corporations, § 22 — Reorganization — Cash payment to creditors — Difficulty 
of selling stocks. 

13. An objection to payment of claims of holders of notes and debentures 

of a solvent holding company, in a reorganization proceeding under § 11 of 

the Holding Company Act, 15 USCA § 79k, because of the difficulties of 

selling stock of underlying corporations in order to provide cash for such 
payment, is not valid, p. 289. 
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Intercorporate relations, § 19.3 — Holding company simplification — Effect of 

trust agreement. 

14. A trust agreement restricting sales of holding company properties and 

providing for deposit of proceeds cannot thwart a valid attempt by the 

holding company to comply with the mandatory provisions of the Holding 
Company Act to simplify under § 11, 15 USCA § 


APPEARANCES: David K. Kadane, 
of Philadelphia, Pa., for Securities and 
Exchange Commission; C. A. South- 
erland (of Southerland, Berl & Pot- 
ter), of Wilmington, Del., Robert H. 
Richards, Sr. (of Richards, Layton & 
Finger), of Wilmington, Del., A. 
Louis Flynn, of Chicago, IIl., and B. 
A. Javits, of New York city, for 
Standard Gas & Electric Co. ; Thomas 
O’G. FitzGibbon (of Davis, Polk, 
Wardwell, Sunderland & Kiendl) and 
Paul P. Eagleton, both of New York 
city, for Guaranty Trust Co.; Murray 
Taylor (of Seibert & Riggs), of New 
York city, for Standard Power & 
Light Corporation; Sidney K. Schiff 
(of Pam, Hurd & Reichmann), of 
Chicago, Ill., for A. O. Stewart and 
others; Albert J. Fleischmann, of Bal- 
timore, Md., pro se; Claude Pearce, of 
Toronto, Canada, pro se; James R. 
Morford (of Marvel & Morford), of 
Wilmington, Del., and Spencer Pink- 
ham (of Holthusen & Pinkham), of 
New York city, for Frank Bailey, 
Marie Louise Bailey, Union College 
and Equitable Holding Corporation ; 
W. Kent Cochran, of Boston, Mass., 
pro se. 


79k, p. 289. 


Leany, DJ.: This is an application 
of the Securities and Exchange Com- 
mission pursuant to §§ 11{e) and 18 
(f) of the Public Utility Holding 
Company Act of 1935, 15 USCA 
§§ 79k(e), 79r(f), “to enforce and 
carry out the terms and provisions of” 
a compliance plan of Standard Gas and 
Electric Company * (a Delaware cor- 
poration) filed for the purpose of en- 
abling Standard to submit to the pro- 
visions of § 11(b) of the Act, 15 
USCA § 79k(b). A discussion of the 
details of the amended plan of this sol- 
vent * public utility holding company 
may be found elsewhere and need not 
be discussed here.® 

The substance of the plan is appar- 
ent by the various objections to it ; (1) 
one $6 prior preference stockholder 
contends that, as against the $7 prior 
preference stock, some _ substantial 
recognition should be given to the liq- 
uidation preferences of the $6 prior 
preference stock, and lesser recognition 
to its claim on earnings, despite incon- 
venient fractions resulting therefrom; 
(2) then there are objections to the 
treatment accorded $4 preferred stock- 
holders and common stockholders be- 





1For convenience Standard Gas and Elec- 
tric Company is referred to as “Standard”; 
Securities and Exchange Commission as the 
i and the Public Utility Hold- 
ing as wee ff Act of 1935 as the “Act.” 

St d is solvent, both in the equity and 
in the bankruptcy sense. The assets of Stand- 
ard have a fair value of not less than $104,- 
000,000 and not more than $126,400,000; how- 
ever, such assets are carried on the books of 
Standard at $178,927,518. Its debts, com- 
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prised entirely of notes, aggregate approxi- 
mately $59,000,000. The notes are covered 
by assets of Standard to the extent of about 
two to one. The fixed 6 per cent cumulative 
interest rate on the notes has generally been 
earned by a comfortable margin. 

8 The details of the plan are fully set forth 
in the findings and opinion of the Commission 
approving the plan dated November 15, 
1944. See Holding Compan 
Nos. 5430, 57 PUR(NS) 321, 


Act Releases 
and 5070. 
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cause the plan allocates approximately 
5 per cent of the new common stock to 
the $4 (junior) preferred stockhold- 
ers, and totally excludes the old com- 
mon stock; and (3) certain holders of 
notes and debentures of Standard ob- 
ject to the provisions of the plan which, 
it is argued, force them to accept and 
receive, in lieu of their notes or the 
face value thereof in cash, common 
stocks (hereinafter collectively referred 
to as the “Stocks’’) of other utility and 
underlying corporations. The notes 
and debentures of Standard aggregate 
$59,000,000, are in six series having 
variable dates of maturity from May 
1, 1948 to December 1, 1966, are 
treated on a parity in the plan as orig- 
inally filed and are so treated in the 
plan as amended. Their provisions 
vary, however, as to the payment of in- 
terest without deduction for Federal 
taxes, refunds to the holders of state 
taxes paid by the holders, convertibil- 
ity into other securities, and restric- 


Cash payment 
Cash differential 


Pacific Gas and Electric Co. ..........eeeee0s 


Oklahoma Gas and Electric Co. 


The California Oregon Power Co. ......... 
Mountain States Power Co. .........sseeeees 


Wisconsin Public Service Corp. 


Total 


A proposal to alter rights of credit- 
ors, by requiring them to accept in pay- 
ment of their debt securities instead of 
cash, raises two questions: (a) does 
the act authorize such alteration or 
modification, and if yes (b) is the pro- 
posed action fair and equitable? 





*The notes and debentures are hereinafter 
referred to as the “Notes” and the holders 
thereof as the “Noteholders.” 
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tions against the issuance of additional 
funded debt. They are issued under 
seven trust agreements or supplemental 
trust agreements.* The plan provides 
that, instead of cash, the Noteholders 
will receive part cash and part stocks. 
Each of the Stocks has been appraised 
by experts. Delivery and \exchange 
are to be on the basis of such appraised 
values. In addition, the plan provides 
for the payment or deduction of a so- 
called differential, not to exceed 3 per 
cent, in the event that the market in 
public utility securities should increase 
or decline between August 15, 1944, 
and the date when the plan should be 
approved by the Commission. The 
differential has now been fixed by the 
Commission at $5.05. Accordingly, 
the plan, as it is presently presented 
here for enforcement, provides for the 
cancellation of the Notes and the pay- 
ment of each $1,000 principal amount 
thereof as follows: 


Assigned Aggregate 
Value Assigned 
per Share Value 


No. of 
Shares 


eee eeeeee 


690.00 


[1, 2] 1. The case at bar presents 
the first instance in which the Commis- 
sion has approved satisfaction of in- 
debtedness of a solvent public utility 
holding company by payment in other 
securities rather than in cash. 

The Noteholders insist a creditor 
cannot be made to accept securities in 
a reorganized company without his 
consent and every plan must provide 
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for payment in cash to nonassenting 
creditors. They contend the provi- 
sions of the Railroad Reorganization 
Act,® of § 77B, 77, subs. b, d—f, of the 
Bankruptcy Act and its successor 
Chap X of the Chandler Act * which 
permit conversion of debt into secu- 
rities upon the assent of a requisite 
number of creditors, were regarded as 
a radical innovation, and the absence 
in § 11 of the Public Utility Holding 
Company Act of language comparable 
to that appearing in § 77B, for ex- 
ample, demonstrates the general rule 
of law requiring payment in cash to 
creditors should prevail. In support 


of their position they point out that no 
language” appears in either § 11(b) 
(1) of the Act, requiring disposition 
of nonretainable interests in other com- 
panies, or in § 11(b)(2) requiring 


simplification of corporate structure, 


which authorizes or commands conver- 
sion of debt into securities to achieve 
the purposes of those two sections. 
Absent statutory authorization, a 
creditor has the right to demand cash 
for payment of his debt in reorganiza- 
tion. Geddes v. Anaconda Copper 
Mining Co. (1921) 254 US 590, 65 
L ed 425, 41 S Ct 209; Coriell v. 
White (1931) 54 F(2d) 255; In Re 
Northampton Portland Cement Co. 
(1911) 185 Fed 542; Re Sale of As- 
sets of First Natl. Bank of Florence 
(1925) 6 F(2d) 905; Re J. B. & J. 
M. Cornell Co. (1911) 186 Fed 859; 
(1912) 201 Fed 381; Re Prudential 
Outfitting Co. (1918) 250 Fed 504. 
See Gerdes on Corporate Reorganiza- 
tions, § 1038. Under § 77 of the Rail- 
road Reorganization Act, specific pro- 


vision is made calling for the approval 
of the reorganization plan by each class 
of security holders affected, unless the 
Interstate Commerce Commission and 
the enforcement court find that any 
particular securities are without value. 
Likewise under § 77B of the Bank- 
ruptcy Act and Chap X, 11 USCA § 
501 et seq., provision is made for par- 
ticipation of creditors in the acceptance 
of a plan which changes their debt 
status to that of a stockholder or other 
type of security holder. Such statu- 
tory authorization is found in state 
statutes. See § 5(9) of the Delaware 
Corporation Law, Rev Code of 1935, 
Chap 65, p 462, § 2037(9). But, un- 
der the Public Utility Holding Com- 
pany Act there are no such provisions. 
We are not convinced from an exam- 
ination of legislative history that Con- 
gress intended the Commission to have 
power to require creditors of solvent 
companies to accept portfolio equity 
securities in payment of debt. In en- 
acting analogous legislation Congress 
has obviously and with particularity 
expressed its intention that adminis- 
trative bodies and courts may modify 
creditors’ rights if certain statutory 
procedures are followed. A holding 
that the creditor here is entitled to cash 
if his debt is to be paid is not in con- 
flict with the doctrine announced in 
Otis & Co. v. Securities and Exchange 
Commission (1945) — US — 89 L 
ed —, 57 PUR(NS) 65, 65 S Ct 483, 
for the relation of a creditor to a sol- 
vent company is quite different from 
the relation that exists between the 
stockholders inter sese. 

In a case of preferred stock vs. com- 





511 USCA § 205(b), (d), (e) and (f). 
611 USCA § 207 and 11 USCA § 616. 
7 Such as appears in the statutes noted, viz., 
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creditors’ rights may be altered or modified 
“either through the issuance of new securities 
of any character or otherwise.” 
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mon stock, such as was involved in 
Otis & Co. v. Securities and Exchange 
Commission, supra, preferred does not 
necessarily receive its contractual liqui- 
dating rights because where simplifica- 
tion by nominal (but not actual) liqui- 
dation is compelled under the Act, 
charter provisions do not apply. That 
being so, claims of preferred are not 
matured and are consequently not a 
debt. In the case of bondholders, it is 
elementary, a debtor-creditor relation- 
ship exists from the time the bond is 
issued. The claim of a bondholder 
may not always be matured in the sense 
that he can demand payment, but his 
is always a matured obligation in the 
sense that a debt exists eo instanti and 
from the time of its contractual con- 
ception. 

[3,4] 2. In Otis & Co. v. Securities 
and Exchange Commission, supra, the 


Supreme Court held the Holding Com- 
pany Act, in providing that plans for 
simplification be “fair and equitable,” 
incorporates the principle of full prior- 
ity in the treatment to be accorded 
various classes of security interests, a 
view long recognized in bankruptcy 


and reorganization statutes. Northern 
P. R. Co. v. Boyd (1913) 228 US 482, 
57 L ed 931, 33 S Ct 554. Under this 
view contracts are subject to equitable 
adjustment in corporate reorganiza- 
tions so long as they receive “full com- 
pensatory treatment” or so long as 
“each security holder in the order of 


his priority receives from that which 
is available for the satisfaction of his 
claim the equitable equivalent of the 
rights surrendered.” Kansas City 
Terminal R. Co. v. Central U. Trust 
Co. (1926) 271 US 445, 455, 70 Led 
1028, 46 S Ct 549; Consolidated Rock 
Products Co. v. DuBois (1941) 312 
US 510, 528-30, 85 L ed 982, 61 S Ct 
675; Group of Institutional Investors 
v. Chicago, M. St. P. & P. R. Co. 
(1943) 318 US 523, 565-66, 87 L ed 
959, 63 S Ct 727; Ecker v. Western 
P. R. Corp. (1943) 318 US 448, 482, 
87 L ed 892, 63 S Ct 692. And the 
full priority rule applies to the reor- 
ganizations of solvent companies, Con- 
solidated Rock Products Co. v. Du 
Bois, supra, 312 US at p. 527. 

The cited cases arose under the 
Bankruptcy Acts, where statutory 
numerical vote of creditors was re- 
quired in order to force securities upon 
creditors.? If Congress can enact a 
law making it possible to alter creditor 
rights by a two-thirds vote or, even, 
majority vote, Congress can do it ona 
10 per cent, or 5 per cent, etc., vote, or 
permit an administrative agency or a 
court to do it without creditors’ vote 
when such is in the public interest. 
This is because the Constitution con- 
fers bankruptcy powers upon Congress 
and in the exercise of that granted 
power Congress can, when it finds it 
necessary, alter such rights, for the 
contract clause of the Constitution is a 





8 The holder of preferred stock is, of course, 
not a creditor of the company. But if a liqui- 
dation or dissolution which is admittedlv con- 
templated by the charter occurs, then his stip- 
ulated claim on liquidation or dissolution has 
matured, and he becomes a creditor of the 
corporation. Cf. the language in Penington 
v. Commonwealth Hotel Construction Corp. 
(1931) 17 Del Ch 394, 155 Atl 514, 75 ALR 
1136. But in the United Light & Power Case 
(Otis & Co. v. Securities and Exchange Com- 
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mission, supra, 57 PUR(NS) 65, 65 S Ct 
483) the burden of the Commission’s argu 
ment in this court ([1943] 51 PUR(NS) 335, 
51 F Supp 217), and which was accepted by 
the Supreme Court, is that a simplification by 
liquidation under §§ 11(b)(2) and (e) of 
the Act does not effect the maturity of the 
contractual rights of the preferred. 

® This, of course, is simply an extension of 
composition. 


58 PUR(NS) 





UNITED STATES DISTRICT COURT 


limitation upon states, and not upon 
the Federal government. So, too, as an 
incident to the commerce power, Con- 
gress may alter creditor rights when 
such alteration is in the public interest. 
We hold that here Congress has to date 
not done so even though the Public 
Utility Holding Company Act is with- 
in Congress’ power to regulate inter- 
state commerce, as has been decided in 
this circuit. United Gas Improv. Co. 
v. Securities and Exchange Commis- 
sion (1943) 52 PUR(NS) 287, 138 
F(2d) 1010. 

[5] 3. If the first conclusion is in- 
valid and Congress has clothed the 
Commission, in some instances, with 
power to require creditors to accept 
other than cash, then the Socratic ques- 
tion is this: What is the equitable 
equivalent of the rights surrendered by 
the Noteholders in this particular case? 
What constitutes an “equitable equiva- 
lent” apparently differs—it must have 
a duality of meaning—depending upon 
whether a plan is of a solvent company 
under the Act or of a company reor- 
ganized under the bankruptcy and re- 
organization statutes, for certain it is 
that had United Light & Power Com- 
pany, in Otis & Co. v. Securities and 
Exchange Commission, supra, been an 
insolvent railroad, the common stock 
would have been excluded from all par- 
ticipation under Group of Institutional 
Investors v. Chicago, M. St. P. & P. 
R. Co. and Ecker v. Western P. R. 
Corp. supra. Whatever be the ratio 
supporting a distinction between the 
two fact situations, it has now been 


decided by the Otis & Co. Case, supra, 
that the Noteholders in the instant case 
are entitled to the equitable equivalent 
of $1,000. We think that the only 
equitable equivalent for the rights sur- 
rendered under the facts of this case is 
$1,000 in cash per note. The Note. 
holders here are creditors of Standard 
and they have stipulated rights against 
all assets to be paid in full. The only 
certain, sure or complete equivalent 
of that absolute right is cash. The 
single question, then, is whether they 
should be paid cash now, as an inci- 
dent of the plan, or whether the accel- 
eration payment of their debt obliga- 
tion requires them to accept as token 
or wampum payment a different genus 
of security from that which they now 
hold. To insist the Stocks are the 
fair and equitable equivalent of $690 
cash is an escape compulsion. When 
such new securities are actually re- 
ceived (after this court finally enters 
its decree approving the plan or after 
the circuit court affirms or reverses 
the action here, or after the Supreme 
Court does either one or the other), 
such securities may be worth far less ® 
than the debt-contract amount due, and 
far below a market or appraised value 
now said to be the “equitable equiva- 
lent.” * The requirement that cred- 
itors in a solvent situation accept un- 
derlying equity stocks is to force on 
them a speculation when there exists 
no factual necessity therefor. Assum- 
ing power to modify creditors’ rights, 
exercise of such power must be within 
the perimeter of fairness and equity. 





10 That market opinion is that the Stocks 
may be worth more than $690 is irrelevant. 
The point is that a debt claim should not be 
transferred into a speculative equity owner- 
ship. And, of course, if it became obvious 
that the Stocks were worth more than $690 
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after the terminal date of litigation, the plan 
might well be unfair and inequitable to Stand- 
*s stockholders. 
11 We doubt the efficacy of the 3 per cent 
differential used by the Commission. 
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If bondholders of a solvent company 
are required to accept equity securities 
in payment of their claim, they do not 
get the equitable equivalent of their 
right to be paid the principal of their 
debt so long as there is, as here, ap- 
proximately a 2 to 1 asset position, 
especially if the securities they are re- 
quired to accept may be worth more or 
less than $1,000. The Notes are now 
selling at about 103 ; several weeks ago 
they had sales around 96; non constat 
three months hence, after the plan is 
fnally approved, say, by some appellate 
court, they may be selling below 90 
and beyond the protection of the 3 per 
cent differential called for in the plan. 
Assuming that markets correctly ap- 
praise values of the securities to be 
transferred to the Noteholders, the 
mere fact of fluctuation demonstrates 
if Noteholders are required to take 


such securities they are ot receiving 
the equitable equivalent of their abso- 
lute right to be paid in full when assets 
are sufficient to make such payment. 
No plan should be based on the possi- 
bility of the constancy of the security 
market. 


No authority has been cited where 
a bondholder or other creditor of a sol- 
vent company has been forced to take 
securities or some other substitute for 
cash, where the solvent company has 
been compelled either to go out of busi- 
hess Or to rearrange its capital struc- 
ture, absent some express statutory au- 
thority. Cases of solvent companies 
where objecting creditors are forced 
to take equity securities pursuant to a 
vote of creditors as a class are based 
upon such authority; Consolidated 


Rock Products Co. v. DuBois (1941) 
312 US 510, 527, 85 L ed 982, 61 S 
Ct 675; and are obviously not relevant 
to our inquiry. In the case at bar, the 
only statutory suggestion is that the 
court shall find the particular plan 
fair and equitable. Assuming, as we 
have before, that Congress has author- 
ized rearrangement of creditors’ rights 
in a proper case, what fact is there, 
here, which makes the plan fair and 
equitable? A 6 per cent bond, where 
assets are approximately 2 to 1 and in- 
terest charges earned by a substantial 
margin, would in today’s market sell 
above 100. 

In support of the argument that the 
plan is fair and equitable to the cred- 
itors, the point is made that the market 
history shows for long periods of time 
Standard’s notes sold at a sharp dis- 
count from par. This argument™* is 
beside the point, for a shrewd Note- 
holder is only interested in the “in- 
trinsic value” behind his claim and 
in the amount of earning coverage. 
Market history is irrelevant to the 
question of what is fair and equitable 
to him. Market values are especially 
unreliable in this case because some of 
those engaged in buying and selling 
public utility holding company Notes 
were of the view that such securities 
were under the cloud of the Act because 
they believed it created uncertainties. 
Several of the fundamental purposes of 
the Act—to preserve and not weaken 
values, to prevent injury to investors— 
were obviously either overlooked or 
ignored by those supposedly wise in 
the way of appraising securities. That 
hindsight demonstrates that the market 





lla Market history is an important fzctor, 
however, in considering whether a premium 
should be allowed, for if the bonds sold at a 
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sharp discount from par, it is obvious that the 
bondholder is not prejudiced by a premature 
payment “in cash” in full. 
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appraisal of public utility holding com- 
pany debt securities was erroneous be- 
fore and after the passage of the Act 
only serves to emphasizes the irrel- 
evancy and unreliability of market his- 
tory. If, however, market history 
were relevant, a fair comparison would 
be to take a bond of a company, about 
which there was no such misapprehen- 
sion as to the purpose of a regulatory 
statute, where assets are 2 to 1 and 
fixed charges are earned by approxi- 
mately 1.52. 

These are palpably important cri- 
teria in ascertaining whether a plan is 
fair and equitable to creditors. If we 
are required to talk about the whole 
“bundle of rights,” it may be if Note- 
holders are required to accept secu- 
rities of other companies they should be 
given securities of a value above the 
$1,000 principal amount of debt, for 
the type of 6 per cent bond to which 
reference has just been made might 
well sell in the open market today at 
considerably more than $1,000. The 
doctrine of Group of Institutional In- 
vestors v. Chicago, M. St. P. & R. R. 
Co., supra, and allied decisions hold 
that a creditor must be made whole for 
change in or loss of his senior position 
by an increased participation in assets, 
in earnings, or in control, or in any 
combination of these elements. This 
teaches that each plan must be designed 


so that it will be fair and equitable un. 
der the circumstances which exist in 
each particular case and which will 
surround the particular corporation 
which is the subject of such reorgani- 
zation. If creditors of an insolvent 
corporation are not required to take 
equity securities without extra com. 
pensation for their sacrifice of a cred- 
itor position a fortiori creditors of a 
solvent company should not be re- 
quired to accept equity stocks without 
compensation for the surrender of their 
senior right to be paid cash. 

[6] 4. The Commission urges leg- 
islative history, statutory provisions, 
and decisions of this and other courts 
support contentions that distributions 
in kind should be the “norm” and not 
the exception. Neither legislative his- 
tory nor statutory provisions help, for 
nowhere has anyone supported a pro- 
hibition against payment of creditors in 
cash. Morever, it is apparent that 
Congress, in enacting the Public Util- 
ity Holding Company Act of 1935, 
never intended to force speculation on 
creditors where the assets of a subject 
and debtor company are approximately 
2 to 1. It is unnecessary to consider 
whether the Commission has correctly 
interpreted the opinions of this court 
or whether proper analogies may be 
drawn from the cases involving bank- 
rupt railroads.“ Under the facts of 





12The Commission relies on this court's 
discussions in In Re United Light & P. Co. 
(1943) 51 PUR(NS) 235, 51 F Supp 217; In 
Re United Gas Corp. (1944) 58 F Supp 501; 
and cases which forced bondholders to accept 
the face amount of their bonds plus accrued 
interest in cash without payment of the call 
premium; In Re North Continent Utilities 
Corp. (1944) 54 PUR(NS) 401, 54 F Supp 
527; In Re Consolidated Electric & Gas Co. 
1944) 56 PUR(NS) 417, 55 F Supp 211. 

he call premium cases are not inconsistent 
with the mstant holding. In those cases the 
premium was not allowed under the facts be- 


58 PUR(NS) 


cause the contingency which occurred was not 
the contingency which was contemplated in 
the contract, just as simplification by liquida- 
tion under §§ 11(b) (2) and (e) of the Act 
was not the type of liquidation contemplated 
by preferred stockholders in their charter 
contract. See Otis & Co. v. Securities and 
Exchange Commission (1945) — US —, 8 
L ed —, 57 PUR(NS) 65, 65 S Ct 483. In 
both cases their claim was not regarded as 
having matured. 

18 The case of Re New York, N. H., & H. 
R. Co. (1945) 147 F(2d) 40, upon which the 
Commission relies, is wide of the mark be- 
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this case, we think that, under any of 
the current views, the only equitable 
equivalent for the creditor rights sur- 
rendered is $1,000 in cash per bond 
plus interest. For the reasons dis- 
cussed and elaborated in similar situa- 
tions, we conclude the creditor is not 
entitled to the call premium. In Re 
North Continent Utilities Corp. 
(1944) 54 PUR(NS) 401, 54 FSupp 
527; Re Consolidated Electric & Gas 
Co. (1944) 56 PUR(NS) 417, 55 
F Supp 211. 

[7] 5. The delivery of the Stocks to 
the creditors is not necessary for the 
plan sub judice to carry out the funda- 
mental purposes of the Act, viz., sim- 
plification and integration. There is 
evidence—certainly as trustworthy as 
the valuation evidence—that the 
Stocks can be sold, through an under- 
writing or otherwise, and the Notes 
paid in full in cash. That underwrit- 
ing would involve expense to the debt- 
or and its stockholders is not cogent, 
for Standard and not Noteholders 
should bear the expense of converting 
the Stocks in question into their equi- 
table equivalent of cash, without unfair 
or inequitable oppression upon the 
stockholders." 

6. No doubt Standard attempts to 
effectuate compliance by paying off its 
Noteholders. Standard’s corporate 
structure, including the complicated is- 
sues of notes and debentures, will be 
simplified by their elimination. There 
are 20,000 Noteholders with an aver- 


age holding of about $3,000. Expense 
is involved in payment of trustees’ and 
agents’ fees. A substantial amount of 
work occurs in connection with pay- 
ment of interest, accounting for the 
Notes, arrangement for tax refunds 
and other services. There are terms 
in all the trust agreements which pro- 
vide that proceeds of all sales of cap- 
ital assets must be deposited with the 
trustees and may be withdrawn only 
for the purpose of purchase of other 
capital assets or redemption of the 
Notes; but, in the second event, such 
proceeds cannot be used for retire- 
ment of the Notes until the expiration 
of a year after their deposit, even if 
Standard waives its right to use such 
proceeds for the purchase of other cap- 
ital assets. During the time of deposit 
Standard receives little if any income 
from such assets. Moreover, under 
present conditions, the common stock 
which has no value and which has no 
prospect of dividends under any view 
now enjoys almost one-half of director 
representation. Once the Noteholders 
are eliminated, the corporate structure 
is simplified—a short-term loan of one- 
fifth of the present debt with its pay- 
ment in the not too far distant future 
through the sale of portfolio securities 
and application of current income, and 
one class of stock with voting power 
in the group who will be the real own- 
ers of the corporate enterprise. In 
short, no one except the common 


stockholders seriously claim that the 





cause that plan obviously involved the sub- 
stitution of one debt claim for another debt 
claim—not the substitution of an equity claim 
for another debt claim as is here proposed. 

_ The expert testimony before the Commis- 
sion indicates that the Stocks can be under- 
written and the Noteholders paid in cash. 
The cost would be 4.5 per cent or appproxi- 
mately $2,700,000. This cost Standard would 
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bear. Under the plan the cost to the Note- 
holders if they sell the Stocks they are to re- 
ceive would aggregate as much as 7 per cent 
of their debt. 

Unless there is a mark-t cataclysm in the 
immediate future, there is no hardship in re- 
quiring Standard to convert its portfolio equi- 
ty holdings into cash and pay the Noteholders 
principal and interest. 
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elimination of the Noteholders and the 
reallocation of interests among the 
preference stocks is not “necessary” 
under the Act. 

[8] 7. The relative participation 
of the three classes of preferred in the 
new common stock and elimination of 
the old common, is found to be fair 
and equitable; Otis & Co. v. Securi- 
ties and Exchange Commission, su- 
pra, footnote 12; In Re United Gas 
Corp. supra, footnote 12. The com- 
mon stock was sold to the public at 
fancy prices. The evidence is clear 
old common has no reasonable expec- 
tation of ever participating in earnings 
or a distribution of assets. This is a 


regrettable circumstance; but there 
can be no basis on which the common 
stock might be permitted to partici- 
pate. 

[9-11] We agree with the Com- 


mission’s findings respecting the prop- 
er allocation between the $7 and $6 
preference stocks. There may be 
various possible factors bearing on the 
allocation, but final judgment must 
rest primarily on earning power and 
relative dividend position of both 
classes. Case v. Los Angeles Lum- 
ber Products Co. (1939) 308 US 
106, 84 L ed 110, 60 S Ct 1; Con- 
solidated Rock Products Co. v. Du- 
Bois (1941) 312 US 510, 85 L ed 
982, 61 S Ct 675. The reallocation 
in the case at bar is not a liquidation 
within the contract meaning of their 
charter agreements; hence, liquida- 
tion rights not only have a relatively 
unimportant part in our considera- 
tions, but have no significance at all. 
See Otis & Co. v. Securities and Ex- 


change Commission, supra. As this 
follows, the fair and equitable thing 
to do is to give stock in the new enter- 
prise on the basis recommended by the 
Commission. Inconvenience of the 
resulting fractions is, it seems to us, 
wholly immaterial, for the only factors 
which should be considered are those 
noted above. 


[12] 8. While the holding here 
makes it irrelevant to discuss views 
on the question of values assigned by 
the Commission to the securities to 
be distributed to the Noteholders, by 
way of aside, at least, we think Stand- 
ard has answered the arguments urged 
by certain of the Noteholders who at- 
tack value. The nature and scope of 
the record and the careful enumera- 
tion by the Commission of the facts 
upon which it relied in making its 
findings as to the allotments to the 
Noteholders precludes any claim that 
the Findings are not supported by sub- 
stantial evidence. Hearings were held 
before the Commission on thirty-five 
days, covering a period of approxi- 
mately sixteen months. Much testi- 
mony was adduced by operating of- 
ficials of each subsidiary as to the busi- 
ness, assets, liabilities, earnings and 
values of the Stocks proposed to be 
distributed to the Noteholders. Like 
evidence was received as to the prop- 
erty, affairs, and financial condition 
of Pacific Gas & Electric Company, 
which is not a subsidiary of Standard. 
Under the substantial evidence rule,” 
we are required and should follow the 
“informed” judgment as articulated 
in the Commission’s findings. The 
situation here is different from that 





It will be observed that § 24(a) of the 
Holding Company Act provides that “The 
findings of the Commission as to the facts, 
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conclusive.” 
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which confronted this court in Re 
Midland United Co. (1944) 58 F 
Supp 667, 683. There, Judge Biggs 
was called upon to determine the 
scope of § 174 of the Bankruptcy Act, 
11 USCA § 574. He was of the view 
that under that particular statute this 
court was required “to exercise its 
independent judgment in respect to 
such questions as the valuation of se- 
curities involved in the plan.” He 
demonstrated that, under § 24(a) of 
the Public Utility Holding Company 
Act, 15 USCA § 79x(a), Congress 
has written into the body of the stat- 
ute itself the substantial evidence rule. 
Examination of testimony and docu- 
mentary proofs presented to the Com- 
mission demonstrates manifestly there 
was substantial evidence to support 
the Commission’s findings as to the 
value of the securities to be distributed 
to the Noteholders under the plan. 
But, those values are of necessity (and 
as we tried to show) not static. At 
least, they are variable enough not to 
be the equivalent of cash when a Note- 
holder’s debt is actually to be dis- 
charged. . 

[13, 14] 9. Standard’s argument 
on the difficulties of selling the stocks 
of the five underlying companies is 
likewise not pertinent in view of the 
holding made herein. 

Standard persists unless all such 
stocks could be sold simultaneously 


(which, it contends, cannot be the 
fact) for enough cash to pay Note- 
holders simultaneously and to dis- 
charge the trust agreements, proceeds 
from such sales must be deposited 
with the trustees under specific pro- 
visions of the Trust Agreements and 
they would.be unavailable to. Standard 
for an indefinite length of time. If 
the trust agreement provisions are to 
be deemed applicable to and a restric- 
tion upon sales of Standard’s proper- 
ties which should be sold, the neces- 
sity of such sales in order to enable 
Standard to comply with the Act dis- 
penses with further necessity of im- 
posing any particular indenture re- 
striction. In a situation such as this, 


a trust agreement cannot thwart a 
valid attempt by a public utility hold- 
ing company to comply with the man- 
datory provisions of the Act. 


See Re 
Central States Power & Light Corp. 
(1944) 58 PUR(NS) 439, 58 F Supp 
877; in Re American Gas & Power 
Co. (1944) 55 PUR(NS) 233, 55 
F Supp 756. 

The plan, which would be approved 
as to stockholder participation inter 
sese, will not be approved as fair and 
equitable and appropriate to effectuate 
compliance with the Act until a differ- 
ent treatment is afforded the Note- 
holders. Noteholder objectors may 
propose a form of decree. 
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Securities and Exchange Commission 


Long Island Lighting Company 


No. 233 
148 F(2d) 252 
February 23, 1945 


PPEAL from order of District Court of the United States for 

the Eastern District of New York denying motion of Se- 

curities and Exchange Commission for injunction restraining 

exempted holding company from carrying out recapitalization 

plan approved by New York state Commission; order affirmed.* 
For opinion of District Court, see 59 F. Supp 610. 


Injunction, § 21 — Against recapitalization plan — Company exempted under 
Holding Company Act. 

1. A Federal court may not interfere with the domestic affairs of a state 
corporation seeking reorganization or recapitalization under state law by en- 
joining, on petition of the Securities and Exchange Commission, the con- 
summation of a plan for recapitalization approved by the state Commission, 
pending determination of proceedings before the Federal Commission in- 
volving the question whether exemption under § 3(a) of the Holding Com- 
pany Act, 15 USCA § 79c(a), should be revoked or modified in pursuance 
of § 3(c), p. 291. 

Injunction, § 37 — Temporary restraining order — Doubtful questions on appeal. 
2. A temporary restraining order to prevent consummation of a recapitaliza- 
tion plan of a company exempted under § 3(a) of the Holding Company 
Act, 15 USCA § 79c(a), pending hearing on appeal from a judgment 
denying an injunction, should be continued until mandate shall have issued, 
where the problem resolved is not free from doubt and the Commission, 
seeking the injunction, requests an opportunity to examine the decision in 


April 21, The United States Supreme Court, 


Q - - a e o ee ee ee eee 





* Epitor’s Note.—On 


1945, the Securities and Exchange Com- 
mission modified its order of March 27, 
1936, granting exemption by terminat- 
ing such exemption in respect of the 
provisions of §§ 4, 5, 6, 7, 11(a), 11 
(b)(2), 11(c), 11(d), Ile), 11(f), 
11(g), 12(c), 12(d), 12(e), and 12(f) 
of the Holding Company Act. Re 
Long Island Lighting Co. File Nos. 31- 
7, 60-21, Release No. 5746. 


on April 30, 1945, on writ of certiorari 
ruled: “It appearing that the cause has 
become moot, the judgment of the Unit- 
ed States circuit court of appeals is va- 
cated and the case is remanded to the 
district court with directions to dismiss 
the complaint.” Securities and Ex- 
change Commission v. Long Island 
Lighting Co. (1945) — US —, —L 
ed —, 65 S Ct 1085. 
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order to determine whether it should apply for a rehearing or seek further 


review, p. 298. 


(Hutcueson, CJ., concurs in separate opinion; Ciarx, CJ., dissents.) 


APPEARANCES: Roger S. Foster, 
Solicitor, Morton E. Yohalem, Coun- 
sel, Public Utilities Division, David K. 
Kadane, Special Counsel, Public Util- 
ities Division, Theodore L. Thau, 
Special Counsel, Harry G. Slater, and 
Solomon Freedman, all of Philadel- 
phia, Pa., for the Securities and Ex- 
change Commission; Milton Pollack, 
of New York city, amicus curiae for 
preferred stockholders; William A. 
Lockwood, of New York city, for New 
York Curb Exchange, amicus curiae; 
Harold R. Medina, Charles G. Blakes- 
lee, and Charles E. Elbert, all of New 
York City (John J. Donohue, of Al- 
bany, N. Y., and Richard T. Davis, of 
New York city, of counsel), for ap- 
pellee. 

Before Hutcheson, 
Clark, Circuit Judges. 


Stmons, CJ.: 

[1] The appellant sought temporary 
and permanent injunctions restraining 
the appellee from consummating a plan 
for its recapitalization until determina- 
tion of proceedings pending before the 
Commission, involving the status of 
the appeilee under the Public Utility 
Holding Company Act of 1935, 49 
Stat 803, 15 USCA § 79 et seq. The 
district court denied the preliminary 
injunction on the ground that it lacked 
power to grant the relief sought. A 
temporary restraining order pending 
hearing, having been dissolved, a judge 
of this court granted a temporary re- 
straining order pending hearing on the 
appeal. 

The Commission sought protection 


Simons, and 
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by the district court in the carrying 
out of duties asserted to.devolve upon 
it under the Public Utility Holding 
Company Act, by enjoining the appel- 
lee from taking further steps to effec- 
tuate a plan of recapitalization, until in 
an administrative proceeding before it, 
it was determined whether rights 
sought to be affected by the plan should 
be subjected to the reorganization 
standards of § 11 of the act. The spe- 
cific action sought to be enjoined is 
the overprinting of existing certificates 
for preferred stock and the issuance of 
new common stock, and the nature of 
the relief sought is the preservation of 
the status quo. 

The appellee is a holding company 


as defined in § 2(a)(7) of the act, 15 
USCA § 79b(a)(7), but exempt 
from the registration and regulatory 
provisions of the act by an order of 


the Commission dated March 27, 
1936, 1 SEC 345. That order is, by 
its express terms, subject to revoca- 
tion after hearing and a finding by the 
Commission that the circumstances 
which gave rise to its issuance no long- 
er exist. The exemption is authorized 
by § 3(a) of the act and may be re- 
voked in pursuance of § 3(c). 

On November 4, 1944, a petition 
was filed with the Commission by the 
preferred stockholders of the appellee, 
which led to the institution of proceed- 
ings by the Commission on November 
10th, to determine whether the exemp- 
tion should be in whole or in part re- 
voked. The stockholders represented 
that the appellee was endeavoring to 
effectuate a recapitalization plan un- 
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fair to them and had engaged in activ- 
ities which burdened interstate com- 
merce and the means and instrumental- 
ities of interstate commerce. On No- 
vember 21, 1944, the Commission in- 
stituted a separate proceeding under 
§ 2(a)(7)(B) of the act, for the pur- 
pose of determining whether certain 
persons or corporations owning or con- 
trolling substantial amounts of out- 
standing common stock of the appellee, 
exercised such a controlling influence 
over its management or policies as to 
make it necessary, in the public inter- 
est and for the protection of investors 
or consumers, that the appellee be sub- 
jected to the obligations, duties, and 
liabilities imposed by the act. On No- 
vember 22nd the two proceedings were 
consolidated and a hearing ordered for 
December 19th, which, for reasons 
presently appearing, was not held. It is 
asserted that if it should be determined 
that the exemption granted to the ap- 
pellee be revoked or modified, the con- 
sequence would be that the promulga- 
tion and consummation of the plan of 
recapitalization would then be subject 
to the jurisdiction, scrutiny, and ap- 
proval of the Commission under the 
applicable standards of the act. 

On December 18th, prior to the date 
set for hearing, it came to the Commis- 
sion’s attention, through the press, that 
the appellee was undertaking to con- 
summate a plan under New York law 
without awaiting a determination 
whether it would be permitted to con- 
tinue to enjoy its exemption, or wheth- 
er it would be required to register as a 
holding company, or be subjected to 
the supervision of the Commission, and 
the present proceeding was at once be- 
gun to restrain such consummation. 

Prior to its inauguration, the stock- 
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holders of the appellee had voted in 
favor of a plan of recapitalization pro- 
posed by its management, and on Feb- 
ruary 29, 1944, pursuant to require- 
ments of the Stock Corporation Law, 
Consol. Laws, Chap 59, and the Pub- 
lic Service Law, Consol. Laws, Chap 
48, of the state of New York, it was 
submitted to the Public Service Com- 
mission of NewYork. After extensive 
public hearings from March through 
September, the recapitalization plan 
was approved by the state Commission 
on December 14, 1944. By law, that 
Commission is required to withhold 
approval unless it finds that the plan 
is in the interest of investors. Roches- 
ter Gas & E. Corp. v. Maltbie (1940) 
284 NY 622, 626, 29 NE(2d) 936. 
The appellee promptly filed its certifi- 
cate of recapitalization together with 
the order of approval, in the office of 
the secretary of the state of New York, 
in pursuance of the Stock Corporation 
Law. The plan became effective upon 
such filing (General Corporation Law, 
Consol. Laws, Chap 23, § 8), the 
rights of the stockholders under the 
corporate structure thereupon came to 
an end, trading in the old stock ceased 
on the NewYork Curb Exchange on 
December 16th, and trading in the new 
stock commenced on December 18th. 
On December 19th the appellee was or- 
dered to show cause why a preliminary 
and permanent injunction should not 
be entered restraining it from carrying 
out the recapitalization plan, and con- 
currently the temporary restraining or- 
der issued. Because of it and the or- 
der out of this court compelling further 
restraint pending hearing on appeal, 
the appellee says it is now a corpora 
tion without stockholders and unable 
to do any of the things which, by state 
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law, require the approval of stockhold- 
ers. 

The court, without determining 
whether a case had been made out for 
equitable relief by a showing of irrepa- 
rable harm if the injunction should be 
withheld, and without considering 
whether state law provided a remedy to 
the preferred stockholders which they 
failed to invoke, denied the relief 
sought solely upon the ground that 
the Commission was without power, 
conferred upon it by the act, to seek, 
and the court without power, because 
of limitations upon its jurisdiction, to 
grant it. 

The Commission bases its appeal 
mainly, if not solely, upon the asserted 
legal principle that a Federal court has 
power, upon the application of an ad- 
ministrative agency before which an 
administrative proceeding is pending, 
to preserve the status quo until such 
proceeding is concluded. The neces- 
sity for the preservation of such status 
is sought to be demonstrated by argu- 
ment that if further steps are taken by 
the appellee to consummate its recap- 
italization plan, the rights of preferred 
stockholders will be broken up into new 
preferred and common shares in dis- 
tributable form, and it might become 
impossible to adjust their rights on a 
basis which would adequately reflect 
existing equities. Trading in the new 
common stock would cause intervening 
equities in the purchasers to arise, and 
there would be serious doubt that the 
new stock could once more be sepa- 
rated so as to permit fair treatment to 
all security holders. In any event, 
trading in Long Island securities would 
be upon a misleading basis and there 
would be substantial difficulties in 
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achieving the fair and equitable result 
contemplated by the act. 

The Commission asserts, however, 
that it does not rely for its authority to 
seek relief, upon any specific grant of 
the statute. It disclaims reliance upon 
§ 18(f) as a basis for the jurisdiction 
of the court, for that section grants it 
authority to bring an action in a proper 
district court of the United States only 
for acts or practices which constitute or 
will constitute a violation of the pro- 
visions of the act, or of any rule, reg- 
ulation, or order thereunder, and it 
concedes there have been no such viola- 
tions. It plants itself squarely upon 
the general equity powers of district 
court under § 24 of the Judicial Code, 
28 USCA § 41, which extend, inter 
alia, to all suits of a civil nature at 
common law or inequity, brought by 
the United States or by any officer 
thereof authorized by law to sue. In 
support of its position it argues that 
the various branches of the Federal 
government have certain implied and 
inherent powers which will be exer- 
cised, where appropriate, to protect the 
proper functioning of another branch 
of the government, that preservation 
of the status quo pending determina- 
tion, is a traditional aspect of equity 
jurisdiction, and that the circumstances 
of the present case amply warrant its 
exercise to prevent circumvention of 
the Commission’s jurisdiction under 
the Holding Company Act. It deems 
it an unnecessary refinement to de- 
termine whether particular cases relied 
on rest upon the fact that the action is 
brought by the United States or by an 
officer thereof authorized to sue, or up- 
on the existence of a Federal question, 
or upon the ground that the case falls 
within § 24(8) of the Judicial Code 
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applicable to “all suits and proceedings 
arising under any law regulating com- 
merce.” In seeking injunctive relief 
the Commission asserts it is asking the 
court to exercise the same kind of juris- 
diction which a Federal court would 
employ to protect its own jurisdiction, 
and to preserve a status quo pending 
proceedings before another tribunal. 

The cases relied upon, however, 
which sustain the right of a Federal 
equity court to preserve a status quo 
pending proceedings before it or an- 
other tribunal, are mainly those in 
which restraint is sought to protect a 
jurisdiction otherwise acquired. Such 
are the bankruptcy cases, typified by 
Continental Illinois Natl. Bank & 
Trust Co. v. Chicago, R. I. & P. R. Co. 
(1935) 294 US 648, 79 L ed 1110, 55 
S Ct 595, and equity receivership 
cases, such as Graselli Chemical Co. v. 
Aetna Explosives Co. 252 Fed 456. 
No case has been cited to us, and none 
has been found, where a Federal court 
has undertaken to protect by injunc- 
tion a jurisdiction not presently exist- 
ing, merely because upon speculative 
and problematical circumstances, such 
jurisdiction may at some uncertain 
time in the future, arise. 

The Commission leans heavily upon 
Securities and Exchange Commission 
v. United States Realty & Improv. Co. 
(1940) 310 US 434, 84 L ed 1293, 60 
S Ct 1044, as a compelling precedent. 
There the respondent brought reor- 
ganization proceedings under Chap 
XI of the Bankruptcy Act, 11 USCA 
§ 701 et seq. Chapter X, 11 USCA 
§ 501 et seq., also provides for reor- 
ganization, but permits participation 
by the Securities and Exchange Com- 
mission in proceedings in the district 
court. The Commission was allowed 


to intervene in the Chap XI proceed- 
ing on the ground that it is charged 
with the performance of important 
public duties under Chap X, which will 
be thwarted if a debtor may secure 
adjustment of his debts under Chap 
XI. The court found that the Com- 
mission’s duty and its interest extends 
not only to the performance of its 
prescribed functions where a petition 
is filed under Chap X, but to the pre- 
vention, so far as the rules of procedure 
permit, of interference with their per- 
formance through improper resort to 
Chap XI proceedings in violation of 
the public policy of the act which it is 
the duty of the court to safeguard. 
Such permissive rule of procedure was 
found to be Rule 24 of the Rules of 
Civil Procedure, 28 USCA following 
§ 723c, made applicable to bankruptcy 
proceedings by par. 37 of the General 
Orders in Bankruptcy, 11 USCA fol- 
lowing § 53. By it a party may be 
permitted to intervene in an action 
when its claim or defense and the main 
action have a question of law or fact in 
common. This provision dispenses 
with any requirement that the inter- 
venor shall have a direct, personal, or 
pecuniary interest in the subject of the 
litigation. 

The right to intervene, however, 
does not imply a right to bring an 
original suit, Sprunt & Son v. United 
States (1930) 281 US 249, 255, 74 
L ed 832, 50 S Ct 315; Pittsburgh & 
W. V. R. Co. v. United States (1930) 
281 US 479, 74 L ed 980, 50 S Ct 378. 
In the United States Realty Company 
Case, supra, jurisdiction of the court 
was originally invoked in the exer- 
cise by it of the bankruptcy power 
conferred upon a court of bank- 
ruptcy by §§ 74, 75, and 77 of the 
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act of March 3, 1933, 11 USCA 
$§ 202, 203, 205, to which Chaps 
X and XI have succeeded. Under 
those sections, if the petition be ap- 
proved, the court, during the pend- 
ency of the proceedings, is given ex- 
clusive: jurisdiction of the debtor and 
its property wherever located, and it is 
not necessary to its validity that the 
proceedings should result in an adju- 
dication of bankruptcy. Continental 
Illinois Natl Bank & Trust Co. v. 
Chicago, R. I. & P. R. Co. supra. It 
is, of course, established doctrine that 
a Federal court, having first acquired 
jurisdiction of the subject matter, may 
enjoin parties from proceeding in other 
courts where the effect of the action 
would be to defeat or impair the juris- 
diction of the Federal court, Kline v. 
Burke Constr. Co. (1922) 260 US 
226, 229, 67 L ed 226, 43 S Ct 79, 24 


ALR 1077, but we fail to perceive its 
aid to the Commission, even though it 
extends to the protection of proceed- 
ings before an administrative tribunal. 


The subject matter involved in the 
Commission’s proceeding, was a de- 
termination whether to take jurisdic- 
tion over Long Island. It had previ- 
ously exempted it. To say that it was 
seeking to protect a jurisdiction, which 
once it had renounced and was now 
undertaking to regain, is a contradic- 
tion in terms. The Commission has 
presently no regulatory or supervisory 
control over Long Island, no duties 
with respect to it, save only an inquiry 
whether an exemption is to be revoked, 
which the Commission concedes it may 
not appropriately prejudge. It has no 
jurisdiction over Long Island to be 
protected, and may draw such juris- 
diction to itself only by a finding, after 
hearing, that circumstances which gave 
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rise to the exemption, no longer exist, 
and by the promulgation of an order of 
revocation. This it has not done, and 
may never do. 

Pennsylvania v. Williams (1935) 
294 US 176, 79 L ed 841, 55 S Ct 
380, 96 ALR 1166, is urged upon us 
as authority for holding that a govern- 
mental agency may have judicial aid 
by a stay of judicial proceedings which 
would interfere with its administrative 
functions. There the state intervened 
in a receivership proceeding in a Fed- 
eral court, praying that Federal receiv- 
ers be required to surrender the assets 
of a corporation to a state agency for 
liquidation under state law. The court 
required the district court to discharge 
its receivers and direct them to surren- 
der the property to the state Commis- 
sion which had commenced proceed- 
ings for the winding up of the associa- 
tion, under statelaw. This is again an 
intervention ancillary to validly ac- 
quired jurisdiction over the property 
of the association. We do not perceive 
it to be authority for a holding that in 
this case the court should have inter- 
fered with the action of the New York 
Commission at a time when the appel- 
lant was without jurisdiction over 
Long Island. Moreover, the Williams 
Case, supra, points out that it has long 
been accepted practice for the Federal 
courts to relinquish their jurisdiction 
in favor of state courts where its exer- 
cise would involve control of or inter- 
ference with the internal affairs of a 
domestic corporation, and that there 
are stronger reasons for adopting a 
like practice where the exercise of ju- 
risdiction involves an unnecessary in- 
terference by injunction with the law- 
ful action of state officers, citing Mat- 
thews v. Rodgers (1932) 284 US 521, 
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525, 76 L ed 447, 52 S Ct 217. This 
is but another aspect of the doctrine 
that Federal courts will carefully ob- 
serve constitutional limitations upon 
their jurisdiction, and avoid unneces- 
sary interference with state action. 
The principle is illuminated for present 
purposes by North Dakota R. Comrs. 
v. Great Northern R. Co. 281 US 412, 
74 L ed 936, PUR1930C 225, 233, 50 
S Ct 391, 396, where it was held that 
under the Interstate Commerce Com- 
mission Act the courts have no author- 
ity to prevent a carrier, by injunction, 
from putting into effect allegedly un- 
fair intrastate rates until the Commis- 
sion has a chance to determine their 
validity. “A judicial restraint of the 
enforcement of intrastate rates, al- 
though limited to the pendency of pro- 
ceedings before the Interstate Com- 
merce Commission, is none the less 
essentially a restraint upon the power 
of the state to establish rates for its in- 
ternal commerce, a power the exercise 
of which in prescribing rates otherwise 
valid is not subject to interference up- 
on the sole ground of injury to inter- 
state commerce, save as Congress has 
validly provided. Congress has so pro- 
vided only in the event that, after full 
hearing in which the state authorities 
may participate, the Interstate Com- 
merce Commission finds that unjust 
discrimination is created.” It was also 
said that “the questions whether there 
is injury, and what the measures shall 
be to prevent it, is committed for its 
solution preliminarily to the Interstate 
Commerce Commission.” It would 
seem, therefore, that the court in the 
present case may not interfere with 
the domestic affairs of a state corpora- 
tion seeking reorganization or recapi- 
talization under state law, until by 
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formal action of the Commission it was 
brought within the jurisdiction of the 
act which alone created the Commis- 
sion, and from which it alone derives 
authority. 

While the Commission does not 
base its suit for relief upon any ex- 
press authority conferred upon it by 
the act, but rests its case upon the gen- 
eral equity powers of a Federal court, 
it is not without importance that, by 
the terms of the act which purports to 
provide for a comprehensive scheme 
for control of practices by public utility 
holding companies and affiliates affect- 
ed with a national public interest, the 
Congress conferred upon the Commis- 
sion in § 18(a) and § 11(d), the 
power to invoke the aid of the courts 
only to prevent evasions of the act 
and noncompliance with the orders of 
the Commission. There is concededly 
no power to restrain or discipline hold- 
ing companies exempt from its provi- 
sions. It would seem, therefore, that 
the guide to statutory construction in 
the maxim expressio unius exclusio 
alterius, is applicable. Express pow- 
ers are generally construed to be in ne- 
gation of powers not expressly granted, 
and the application of the maxim here 
is not such an unwarranted use thereof 
as it was found to be in the Continental 
Illinois Natl. Bank & Trust Co. v. 
Chicago, R. I. & P. R. Co. supra, 
where it required other provisions of 
law to be ignored. 


The appellee was exempted from the 
provisions of the Public Utility, Hold- 
ing Company Act; it has violated no 
law; it has disobeyed no order or reg- 
ulation of the Commission. - Finding 
itself in a critical situation in respect to 
the maturity of its securities, and in 
need of some change in its corporate 
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structure, it applied for relief to the 
only agency authorized to grant it, 
namely, the Public Service Commis- 
sion of the state of New York, with 
the sanction of its stockholders. There 
is no contention that it acted unlaw- 
fully; there is no requirement of law 
that obliged it to advise the appellant 
of the proceedings before the New 
York Commission, or of that body’s 
favorable action upon its application. 
That its endeavor was precipitous may 
or may not have been in pursuance of 
its need—of that we are not advised. 
The Commission says that it did not 
overlook the possibility of its issuing 
a summary order under the residual 
powers conferred upon it by § 20(a) 
of the act, giving it authority from time 
to time to issue, amend, and rescind its 
rules and regulations, but that it 
seemed to it more consonant with tra- 
ditional doctrines to rely upon the 
courts rather than upon an administra- 
tive agency itself for interlocutory re- 
lief, and advises us again and again 
that it has been careful not to prejudge 
the merits of the plan. It asserts, never- 
theless, that the basis for its application 
for equitable relief was the conviction 
that a very serious question is pre- 
sented as to whether the plan conforms 
to standards of the act designed to pro- 
tect the public interest, and alleges that 
there is serious doubt whether, if pre- 
sented to the Commission, the plan 
would be found to meet the standards 
prescribed by Congress for the protec- 
tion of investors. But no question in 
the collective mind of the Commission 
can give rise to a justiciable contro- 
versy, nor may its pronouncements, 
policy, or program, save as they have 
fruition in action of a definite and con- 
crete character constituting an actual 
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or threatened interference with the 
rights of others, for the judicial power 
does not extend to the determination of 
abstract questions. Ashwander v. 
Tennessee Valley Authority (1936) 
297 US 288, 324, 80 L ed 688, 56S Ct 
466 


The Commission argues that be- 
cause of the extraordinary complexity 
of the programs dealt with, and the 
fact that the holding company device 
has become so largely a mechanism for 
circumventing legal restraints, it is 
especially important that the act be 
given a broad and flexible construc- 
tion ; that in view of the public purpose 
to be served, it would seriously impair 
or limit its accomplishment if the pres- 
ently sought remedy were withheld, 
and that there must be an interplay of 
functions on the part of both agencies 
and courts, in preventing the act from 
being circumvented or evaded by 
methods which could not be foreseen 
and specially provided for. Undoubt- 
edly these broad aspects of the matter 
must weigh heavily with courts of 
equity, but while courts have upon oc- 
casion bridged gaps in the law by 
construction when compelled by clear- 
ly expressed legislative purpose, yet 
“judicial law-making should always be 
cautiously employed and should be 
severely restricted in scope.” New 
England Coal & Coke Co. v. Rutland 
R. Co. (1944) 143 F(2d) 179, 189. 

If it be said that a proceeding for re- 
organization or recapitalization under 
state law by an exempt corporation 
may, for all practical purposes, nullify 
the power of the Commission to exer- 
cise its rights and fulfill its duty to re- 
voke the exemption, it may also be said 
that an over-riding authority to revoke 
at any time leaves an exempt corpora- 
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tion completely helpless, if in times of 
financial stress it becomes necessary to 
reform its capital structure. It may 
not submit its plan of reorganization 
to the Commission because it is not 
subject to the authority of the Com- 
mission, and its exemption may have 
value to it or to new investors which 
neither its directors nor stockholders 
may be willing to surrender. It may 
not, except at its peril, resort to the 
remedial provisions of state law, for 
if it does the Commission, upon the pe- 
tition of any disgruntled stockholder or 
group of stockholders, may, by a pro- 
ceeding such as this, invoke the strong 
arm of a court of equity between plan 
and its consummation without regard 
to the exigency or to the effort and cost 
that may have been expended in formu- 
lation. We cannot but conclude that 


the Congress, either deliberately or by 


indirection, left unoccupied an area of 
supervision and control by the Com- 
mission. It is neither a novel nor un- 
expected result. In the difficult task 
of framing legislation to reach newly 
sensed evils in a complicated social, 
economic, and financial organization, 
the finite intelligence of the Congress 
may not always foresee all of the situa- 
tions that may arise which call for su- 
pervision and regulation. The classi- 
cal illustration derives from our end- 
less succession of tax laws, and the 


distinction which the courts have 
drawn between tax evasion and tax 
avoidance. For the former the law 
provides its own discipline—for the 
latter, resort must again be had to the 
Congress. 

[2] The Commission, by supple- 
mental memorandum, requests that in 
the event of affirmance of the order be- 
low, it may have a reasonable oppor- 
tunity to examine our decision in or- 
der to determine whether it should ap- 
ply for a rehearing or seek further -re- 
view, and so requests such further stay 
as may be necessary in that connection. 
We consider the problem here resolved 
not free from doubt, and that it is with- 
in our power to stay proceedings not- 
withstanding anything that may have 
been said in Virginian R. Co. v. 
United States (1926) 272 US 658, 
672, 71 L ed 463, 47 S Ct 222, et seq. 
The presently operatives restraining 
order will be continued until mandate 
shall have issued. 


The order below is affirmed. 


Hutcueson, CJ. (concurring spe- 
cially) : I concur in all that is said in 
Judge Simons’ excellent opinion. I 
think, though, that the short and sim- 
ple answer to appellant’s claim of 
jurisdiction is to be found in the fact 
that § 25? of the Public Utility Hold- 
ing Company Act, 15 USCA § 79y, 





1 Section 25 provides: 

“The district courts of the United States, 
the supreme court of the District of Columbia, 
and the United States courts of any territory 
or other place subject to the jurisdiction of the 
United States shall have jurisdiction of viola- 
tions of this title or the rules, regulations, or 
orders thereunder, and, concurrently with state 
and territorial courts, of all suits in equity 
and actions at law brought to enforce any lia- 
bility or duty created by, or to enjoin any 
violation of, this title or the rules, regula- 
tions, or orders thereunder. Any criminal 
proceeding may be brought in the district 
wherein any act or transaction constituting 
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the violation occurred. Any suit or action to 
enforce any liability or duty created by, or to 
enjoin any violation of, this title or rules, reg- 
ulations, or orders thereunder, may be brought 
in any such district or in the district where- 
in the defendant is an inhabitant or transacts 
business, and process in such cases may be 
served in any district of which the defendant 
is an inhabitant or transacts business or 
wherever the defendant may be found. Judg- 
ments and decrees so rendered shall be sub- 
ject to review as provided in §§ 128 and 240 
of the Judicial Code, as amended (USCA title 
28, §§ 225 and 347), and § 7, as amended, of 
the act entitled ‘An Act to establish a court of 
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which defines the jurisdiction of the 
Federal courts with respect to suits 
brought by the Commission does not 
grant jurisdiction of a suit of this 
kind. I write this brief concurrence 
to say so. I think it may not be 
doubted that this section and §§ 11 
(d) (e) (f) and 18 (d) (f), which 
state the circumstances and the man- 
ner in which the Commission can 
apply to the courts for relief, were 
intended to be, and are, as to juris- 
diction, both inclusive and exclusive. 
A word by word examination of these 
sections makes it clear that nothing 
in them authorizes the suit here 
brought. Indeed, the Commission in 
its brief disclaims them as the juris- 
dictional basis of the suit. In my 
view, this disclaimer, in the light of 
the settled rule of law that a statutory 
scheme intended to be all inclusive 
must be treated as exclusive also, set- 
tles the controversy against the Com- 
mission. For it is of the essence of 
such a scheme that what is not in- 
cluded is excluded.* The Commis- 
sion, therefore, in asserting a roving 
Commission to sue for, or as, the 
United States, cf. In re Debs (1895) 
158 US 564, 39 L ed 1092, 15 S Ct 
900, finds itself confronted with the 
difficulty, inherent in efforts to induce 
a court of special jurisdiction to em- 
bark upon the exercise of jurisdiction, 
vague in its generality, and general in 
its vagueness. But this is not all. It 
finds itself confronted with the diffi- 
culty of attempting to sue out of the 
character with which the law has in- 
vested it, of invoking a jurisdiction 


beyond that to which the statute, by 
especially defining, has limited it. It 
seems quite clear to me that unless we 
are now to abandon in favor of no- 
tions completely alien to our system 
of law, the settled doctrines of Federal 
jurisdiction and of statutory construc- 
tion prevailing here, we must say: 
that the Commission is the creature of 
statute; that it lives and moves and 
has its being by statutory authority 
alone, and only within statutory con- 
fines; that the creature may not say 
to its creator, ““Why hast thou created 
me thus?”’; and that the Commission 
may not, therefore, by any kind of 
mysterious metempsychosis, become 
disembodied from, and disenthralled 
of, the statute which gives it life, to 
sue not as creature but as creator, in 
short, as the United States itself. Be- 
cause then the statute of its creation 
does not grant, but in effect denies, 
the jurisdiction invoked, I am in no 
doubt that the district judge was 
right and that his judgment should be 
affirmed. 


Public 


CrarK, CJ. (dissenting) : 
Utility Holding Company Act of 
1935, § 3(a), 15 USCA § 79c (a), 
authorizes the Securities and Ex- 
change Commission to exempt certain 
holding companies of a predominantly 
intrastate character from the provi- 


sions of the act, “unless and except 
insofar as it finds the exemption detri- 
mental to the public interest or the 
interest of investors or consumers” ; 
but under § 3(c), it “shall” revoke 
the exemption whenever, on its own 





appeals for the District of Columbia,’ ap- 
proved February 9, 1893 (DC Code, Title 18, 
§ 26). No costs shall be assessed for or 
against the Commission in any proceeding un- 
der this title brought iby or against the Com- 
mission in any court.” 
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2Posey v. Tennessee Valley Authority 
(1937) 33 F(2d) 726; Tennessee Valley Au- 
thority v. Kinzer (1944) 142 F(2d) 833; 

Breeding v. Tennessee Moar Authority 
(i582) 5 243 Ala 240, 9 So(2d) 6 


58 PUR(NS) 





UNITED STATES CIRCUIT COURT OF APPEALS 


motion or upon application of a com- 
pany involved, it “finds that the cir- 
cumstances which gave rise to the 
issuance of such order no longer ex- 
ist. . . .” This power and duty 
of revocation was stressed by the 
SEC in granting exemption to this 
defendant in 1936.4 Just as the SEC 
was about to proceed to a scheduled 
hearing of petitions for revocation of 
the exemption, defendant, assuming 
to proceed under authority of a hesi- 
tant decision of the state Public Serv- 
ice Commission, took precipitous 
action to put into effect a plan of re- 
capitalization which would change the 
status of the preferred stockholders— 
the very matter at issue in the pro- 
ceedings pending before the SEC. 
That this action, if not restrained, 
would indubitably scramble the inter- 
ests of these stockholders, perhaps be- 
yond recall, is obvious; that it is the 
duty of the SEC, upon a finding that 
the conditions rather strongly indicat- 
ed prima facie do exist, to attempt to 
unscramble them notwithstanding any 
obstacles placed in its way seems 
equally obvious. This duty is certain- 
ly not made less insistent by the Su- 
preme Court’s solicitude for the ob- 
servance of security priorities under 
this act, shown once again in Otis & 
Co. v. Securities and Exchange Com- 
mission (1945) — US —, 89 Led —, 


57 PUR(NS) 65, 65 S Ct 483. Nor, 
indeed, is it lessened by the constitu- 
tional overtones apparent by the deci- 
sion and already introduced into this 
case by the contention of the preferred 
stockholders before the state Commis- 
sion, which that Commission did not 
attempt to resolve. 

Hence the need of the preventive 
protection of equity is great; such 
scrambling and unscrambling of se- 
curities can do hardly any one any 
real good and may do innocent in- 
vestors, lacking inside knowledge, 
quite grievous harm. In fact, the only 
ones who may gain from the com- 
pany’s actions, outside of those frank- 
ly speculating or betting on the out- 
come, are seemingly the management 
and the common stockholders, who 
alone can vote and for whom the man- 
agement is acting. But these, too, 
can profit only to the extent that pre- 
senting a fait accompli to the SEC 
may discourage that body from fur- 
ther activity. Its past record of as- 
siduity in protecting the public inter- 
est suggests that even the hope of such 
a consequence may be in vain. 

My brothers’ opinion tends to give 
the picture of an orderly proceeding 
under state supervision rudely inter- 
rupted by the attempted interference 
of a Federal agency to vindicate in an 
academic way a power which it has 





1 Thus, after citing the statutory provision, 
§ 3(c) supra, it appropriately said: “The 
provisions of § 1(c) and 3(d) are also suffi- 
cient to authorize the Commission to modify 
or amend its order if it shall find that the ex- 
emption is detrimental to the public interest, 
or that of investors or consumers, by reason 
of any activities of the applicant or of any 
such subsidiary company in interstate com- 
merce, or directly affecting or burdening in- 
terstate commerce. Of course, no such revo- 
cation or modification of the order can be 
made without first giving the parties in inter- 
est due notice and opportunity for hearing.” 
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1 SEC 345, 346. Inequitable distribution of 
voting power was held by the Commission to 
be a ground for refusing exemption under 
this section in Re Niagara Hudson Power 
Corp. Holding Co. Act of 1935, Release No. 
5115, June 20, 1944; cf. Ecker v. Western P. 
R. \ phe), 318 US 448, 474, 87 L ed 
892, 63 S Ct 692; Okin v. Securities and Ex- 

Commission (1944) — PUR(NS) -. 
145 F(2d) 913. In the present case the Com- 
mission was also acting under § 2(a) (7) (B), 
petitions under the two sections being con- 


-solidated for a single hearing. 
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not invoked and may never wish to 
utilize. Since the issue below was 
strictly limited to one of power and 
jurisdiction alone and the SEC with 
great circumspection has attempted to 
avoid prejudging the issues which 
may later come before it, the weight 
of the case against the defendant is 
perhaps unimportant at this stage of 
the proceedings. But denial of relief 
has been rested to a considerable ex- 
tent upon what is concluded to be the 
vagrant nature of the Federal interest 
herein. Hence I deem it necessary to 
emphasize how differently this mat- 
ter appeared to the state Commission 
itself than as here stated. That Com- 
mission’s criticism of the defendant for 
voting huge dividends to the common 
stockholders in the past and for deny- 
ing representation to the preferred 
stockholders, notwithstanding that 
their dividends were greatly in ar- 
rears, its regret at its own lack of 


power to rectify the situation, and its 
final vote of only three in favor of 
what appears hardly more than a 
washing of its hands of the matter, 
over the protest of its able Chairman 
and another Commissioner deploring 
action while matters'were “in a crucial 
stage before the Securities and Ex- 
change Commission,” amount to an 
excoriation of the officers and man- 
agement which I should have thought 
they would have wished to show un- 
deserved at the earliest opportunity 
possible. And certainly no better 
forum could have been offered them 
than that of the scheduled hearing be- 
fore the SEC. The support which de- 
fendant appears to draw from the state 
Commission’s action seems somewhat 
odd; for that action is almost a direct 
invitation or appeal to the SEC to 
afford the relief the state agency can- 
not.* 

Again the opinion stresses the dif- 





2On July 27, 1944, the Commission through 
Chairman Maltbie rendered an opinion with 
these significant passages (quoted in the com- 
plaint herein) : 

“It is quite apparent that the commoa stock- 
holders do not intend that the management 
and control of the company shall pass out of 
their hands, regardless of the equities of the 
situation. But if they sincerely believe that 
the plan will actually deprive the interests 
whick have controlled the company of their 
control in the future, what objection do they 
have to giving all stockholders voting rights 
in proportion to their claims against the com- 
pany? 

“The power of the Commission to remedy 
this condition directly is nil. The Securities 
and Exchange Commission has dealt rather 
summarily with such conditions in companies 
under their jurisdiction, but we have no power 
to compel a company to readjust its stocks or 
voting rights in accord with what is consid- 
ered sound finance and equitable considera- 
tions. We can only approve or disapprove, 
pointing out the facts and the regards in 
which any proposal fails to deal justly and 
wisely with the interests affected. Counsel 
for the company argues that they have ‘made 
a sacrifice’ because they could have sold their 
stock prior to the stockholders’ meeting of 
April 25, 1944, for at least eleven-sixteenths 
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dollars per share and received $8.25 for 12 
shares, whereas under the proposed plan each 
holder of 12 shares is to receive only $5 stated 
value in new common stock. The extent to 
which the common stockholders could proper- 
ly claim the offer is magnanimous and is a 
sacrificial offering may be open to debate. 
Having received in recent years four times 
the stated value of their common stock which 
would have been more than sufficient to pay 
all arrearages on the preferred stock, it hardl 
behooves them to assert their great virtue. If 
they had had as much consideration for the 
preferred stockholders as they purport to have 
now, the company could have avoided the non- 
payment of preferred dividends for six years.” 
Another opinion, dated October 17, 1944, 
and adopted December 14, 1944, with Chair- 
man Maltbie and Commissioner Burritt not 
voting for the reasons stated in the text, went 
into the “Inadequate Participation by Pre- 
ferred Stockholders,” the limited steps taken 
to meet the problem, and the question raised 
whether it would be better to abandon the 
lan altogether or accept what was proposed. 
In deciding upon the latter it said that the 
proposed plan was a step in the right direc- 
tion from the standpoint of the consumer and 
that it did place the company’s financial struc- 
ture upon a more stable basis. Continuing it 
said: “However, from the standpoint of pre- 
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ficulty under which an exempted 
company must operate if it must fear 
the renewed control of the SEC at 
any time. I cannot avoid the feeling 
that practically this is an exaggera- 
tion of conditions; in daily life milk 
producers still seem to operate, not- 
withstanding numerous city health re- 
quirements, we all survive various 
traffic, police, and other regulations, 
and light and power companies and 
their holding parents and grandpar- 
ents are yet operating, in spite of the 
ministrations of the SEC. But the 
point is that these provisions are an- 
nounced by the Congress as a part of 
a general plan of what it considers 
wise public policy; and we cannot 
eliminate them, even if we would like 
to do so. Whatever this court does, 
indeed whatever may be the end of 
this present proceeding, the law will 


remain and the duty of the SEC to 
hear and decide—if necessary, in a 
new proceeding and under another sec- 


tion of the statute—will still exist. 
There are questions here involved too 
important not to survive a mere rul- 
ing of the court’s lack of jurisdiction 
to interfere at a primary stage of the 
dispute. In fact, one wonders whether 
defendant is well advised in seeking to 


shut off an early adjudication of these 
important issues, in view of what 
would seem the well-nigh inevitable 
consequence of rendering its new se- 
curities largely unmarketable during 
the period of uncertainty.® 

In view, therefore, of the undoubted 
need of a remedy, I think we should 
direct our attention to possible ways 
and means to that end, rather than 
confine ourselves to discovering objec- 
tions to the method which the SEC 
has determined upon. After all, we 
are agreed upon the need of a tempo- 
rary stay; the district court is not very 
far distant from the offices of the SEC 
in Philadelphia; and a group of pre- 
ferred stockholders is already before us 
as amicus curiae and obviously ready 
for greater participation if justified in 
law. I do not think it would be diffi- 
cult fgr my brothers—upon finding 
doubts I do not share as to the pro- 
cedure actually followed—to find and 
state a procedure which will accom- 
plish whatever is necessary. And I 
conceive it a court’s duty to do so, 
particularly in view of the patent ad- 
monition of Congress to that effect, 
in the first section of the act, where 
is set forth at length the evils which 
gave rise to this legislation * and the 





ferred stockholders, the plan leaves much to 
be desired. But the legislature has not given 
this Commi§sion the power to formulate a 
new plan or to engraft changes upon the pro- 
posed plan and to compel the company to ac- 
cept the changes. All that we are authorized 
to do is to approve or to reject the plan pro- 
posed by the company. The legislature has 
rovided a remedy for any stockholder who 
is dissatisfied with the plan. He may seek 
an appraisal of his stock and obtain the ap- 
praised value thereof upon compliance with 
the conditions specified in §§ 21 and 38 of the 
Stock Corporation Law.” Obviously this lat- 
ter remedy is not appropriate to restore or 
protect the value which the plan has already 
threatened to destroy. 

8In the light of this situation, resulting 
from the provisions of the Federal statute it- 
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self, the memorandum of the New York Curb 
Exchange as amicus curiae, suggesting, and 
apparently objecting, that “the stockholders 
are in effect frozen and this condition will con- 
tinue so long as the injunction is in effect,” 
seems surprising. The Exchange ought hard- 
ly to take sides in a dispute between classes 
of investors. But in any event, the Exchange 
would seem to have some obligation to warn 
traders of the defects attaching to the new 
stock even if and when it becomes unfrozen. 
4One of these was the squeezing out of 
referred investors. See Sen. . No. 621, 
path Cong. Ist Sess. 1935, 26, 58; R. Rep. 
No. 1318, 74th Cong. Ist Sess. Hogs, 12; 
SEC Report on Protective and Reorga' niza- 
tion Committees, Part VII, 109-187; S Dodd, 
The Relative Rights of Prefer-ed and Com- 
mon Shareholders in Recapitalization Plans 
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broad public policy intended to be sub- 
served by it. The legislators wisely 
knew that they could not foresee all 
the holes which astute counsel might 
discover in legislation so far-reach- 
ing; and so with foresight they stated 
a broad policy to guide courts in their 
approach to statutory interpretation. 
Certainly they could hardly have fore- 
seen a lacuna destructive of the very 
purposes of specific sections of the act 
and resting merely upon the celerity 
with which a company acts when 
faced with a call for a hearing before 
the SECS 

Moreover, this very approach was 
followed in Securities and Exchange 
Commission v. United States Realty 
& Improv. Co. (1940) 310 US 434, 
84 L ed 1293, 60 S Ct 1044, which 
reversed this court’s conclusion, In 
Re United States Realty & Improv. 
Co. (1940) 108 F(2d) 794, that 
nothing could be done about a more 
serious gap in the Chandler Act deal- 
ing with corporate reorganizations. 
Now, after the event, we seem inclined 
to discover grounds showing that re- 
sult predestined and easily distin- 
guishable from our present case. Ac- 
tually, however, the problem of inter- 
pretation there was initially much 
more difficult than the one here. For 
there, unlike our case, the fundamental 
jurisdiction of the SEC to act at all 
was most doubtful, and there appeared 
to be also positive prohibitions against 


the SEC’s right even to raise the 
question, The Chandler Act, in pro- 
viding for corporate reorganizations 
under Chap X and for arrangements 
under Chap XI, had set forth over- 
lapping and in part conflicting pro- 
visions without any definite sugges- 
tion for their reconciliation. Accord- 
ingly the Realty Company sought the 
protection of Chap XI (wherein the 
SEC had no rights or duties of any 
kind), and nothing in express terms 
negatived its right so to proceed. This 
initial question of bankruptcy jurisdic- 
tion under the statute was the one 
which proved most difficult through- 
out the proceedings; out of a total of 
twelve judges who heard the case at 
different stages, six were of the view 
that the company’s right to petition 
only for an arrangement could not be 
denied. The eventual denial of that 
right had to rest, therefore, upon an 
interpretation of the purposes of the 
Chandler Act and an exposition of 
how these would be frustrated by the 
contrary holding. As to the SEC, its 
only standing, by the terms of the stat- 
ute itself, was to report upon a plan 
in a Chap X proceeding, under cer- 
tain conditions and with a right of 
intervention in such a proceeding, but 
with an express prohibition against 
appeal, § 208, 11 USCA § 608, which 
suggested a lack of status beyond the 
limited one expressed. The district 
court, however, had allowed the SEC 





Under the Holding Company Act, 57 Harv. 
L. Rev. 295; Dodd, Fair and Equitable Re- 
capitalizations, 55 Harv. L. Rev 780, 796-806, 
816; Latty, Fairness—The Focal Point in 
Preferred Stock Arrearage Elimination, 29 
Va. L. Rev. 1, 27-39; Otis & Co. v. Securities 
and Exchange Commission, supra. 

_5 Defendant stresses the need of speedy ac- 
tion under the order of the state Commission 
and points to the provision in the order that 
it shall report its acceptance within thirty 
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days after service of the order. But that cer- 
tainly did not require action the next day and 
three days before the date of the SEC hear- 
ing. Moreover, even if the acceptance re- 
quired was other than formal, and called for 
immediate execution of the plan, the Com- 
mission, which had been delaying action to 
secure better results, would obviously have 
granted more time upon request for cause 
shown. 
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to intervene to protect the public in- 
terest involved ; and while this part of 
the court’s judgment was reversed by 
this court, supra, 108 F(2d) at pp. 
797-799, it was approved by the Su- 
preme Court as a discretionary ruling 
under Federal Rules of Civil Pro- 
cedure 24(b), thus establishing the 
standing of the SEC to litigate in sup- 
port of its public responsibilities.® 

In our present case the jurisdiction 
of the SEC to act eventually on the 
issues presented to it for hearing is 
beyond dispute under the statute itself; 
and its duty to appear as a litigant to 
enforce its orders — eventually — is 
likewise clear under § 18(f), and cf. 
§§ 11(d)-—(f), 25. The real issue, as 
developed in the opinion herewith, is 
whether or not this action is prema- 
ture. (Of course, as a practical mat- 
ter, action must be taken now to be 


really effective.) This is demonstrat- 
ed by the emphasis in the opinion upon 
an existing jurisdiction of the court 
as ground for distinguishing cases 


such as Continental Illinois Natl. 
Bank & Trust Co. v. Chicago, R. I. 


& P. R. Co. (1935) 294 US 648, 79 
L ed 1110, 55 S Ct 595; Pennsylvania 
v. Williams (1935) 294 US 176, 79 
L ed 841, 55 S Ct 380, 96 ALR 1166, 
and Graselli Chemical Co. v. Aetna 
Explosives Co. (1918) 252 Fed 456. 
But for my part these cases are au- 
thority for the SEC here because its 
jurisdiction, given it by statute, is be- 
ing exercised to the fullest extent that 
is presently appropriate. It has taken 
jurisdiction of the petitions and or- 
dered a hearing with notice, just as 
it had committed itself to do on its 
original grant of exemption. And its 
jurisdiction, thus properly accepted, is 
now being flouted as directly as was 
Federal power in the cited cases, or 
in Securities and Exchange Commis- 
sion v. United States Realty & Im- 
prov. Co. supra, where, as we have 
seen, jurisdiction for the SEC was 
much more difficult to discover, or in 
Re Debs (1895) 158 US 564, 39 L 
ed 1092, 15 S Ct 900, which was a 
still broader assertion of Federal pow- 
er and duty.” It seems to me that this 
case is an appropriate vehicle for vin- 





8 The opinion suggests that recognition of 
the SEC’s right to intervene under F.R.C.P. 
24 does not support its right to sue directly. 
It is believed that nothing in Rule 24 supports 
such a distinction. True, intervention will not 
require new grounds of Federal jurisdiction 
—an issue which must be faced on an original 
suit; and injury justifying intervention may 
more clearly appear when litigation is already 
under way than where suit is being instituted 
against threatened harm. This is broug}t out 
by one of the cases cited in the opinion, Pitts- 
burgh & W. V. R. Co. v. United States 
(1930) 281 US 479, 486, 74 L ed 980, 50 S 
Ct 378, 381, as follows: “The mere fact that 
appellant was permitted to intervene before 
the Commission does not entitle it to institute 
an independent suit to set aside the Commis- 
sion’s order im the absence of resulting actual 
or threatened legal injury to it.” (Italics 
added.) So the reference in the United States 
Realty Case to the fact that no personal or 
pecuniary interest was required for the SEC’s 
intervention, citing Pennsylvania v. Williams 
(1935) 294 US 176, 79 L ed 841, 55 S Ct 380, 


96 ALR 1166, where the Commonwealth was 
heard under similar conditions, is support for 
the general authority of the SEC to act in 
vindication of a public interest, rather than 
expansion of a procedural rule beyond any- 
thing contemplated in its history. See Com- 
mercial Cable Staff’s Asso. v. Lehman (1939) 
107 F(2d) 917; 49 Yale L.J. 927, 934; Com- 
mentary, Nature of Permissive Intervention 
under Rule 24b, 3 Fed, Rules Serv. 704; 
Berger, Intervention by Public Agencies in 
Private Litigation in the Federal Courts, 50 
Yale L.J. 65. 

7 North Dakota R. Comrs. v. Great North- 
ern R. Co. 281 US 412, 74 L ed 936, PUR 
1930C 225, 50 S Ct 391, se far as it goes is 
also a direct authority. There it was held 
that intrastate railroad rates established by a 
state Commission would not be set aside be- 
cause of the pendency of proceedings before 
the Interstate Commerce Commission at the 
suit of the carriers. The court says signifi- 
cantly, 281 US at p. 430, PUR1930C at 
p. 234: “It is urged that the restraining pow- 
er of the court is needed to prevent irrepa- 
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dication of an important Federal right, 
brought in the proper Federal court 
within the express language of general 
Federal jurisdiction, 28 USCA § 41 
(1).° 

But there seems to be a thought that 
the SEC should first have taken some 
affirmative action which it could then 
ask the court to enforce under § 18 
(f) of the act. The reasons why the 
SEC did not itself pass an order of 
injunction and then ask its enforce- 
ment are, as it states, that it wished 
to proceed with due circumspection 
and without prejudgment of the case. 
Further analysis, I believe, will show 
that it has done all it should properly 
have done at this stage of the proceed- 
ings. It could hardly issue anything 


like a permanent injunction without 
due notice and a hearing; this, or its 
full equivalent, it was proceeding to 


consider at the appropriate time, and 
it should be protected against the 
prejudice to its proper adjudication 
of the issues which is offered by the 
hasty action of the respondent in those 
proceedings before it. If, on the other 
hand, it should have issued some for- 
mal order of temporary restraint— 
without full hearing, for which time 
was lacking—mail service from Phila- 
delphia is only overnight and such or- 


der can reach the district court long 
before our mandate goes down. But 
in reality what will that add to the 
steps already taken by the Commis- 
sion in first ordering a hearing and 
later in directing its general solicitor 
to institute this action and press it 
for the safeguarding of the hearing 
as ordered? I assume we are not pre- 
pared to question the authorization 
of the solicitor to act in the premises; 
if we are, the order of authorization 
will hardly be slow in arriving. All 
these seem to me only formalities, 
easily satisfied if not already complet- 
ed, to justify the position of the SEC; 
if it can come to the Federal courts 
after a hearing on December 19th to 
protect its jurisdiction, it should be 
entitled to come to us before that date 
to protect a threat against the fair- 
ness of its hearing to determine the 
exercise of that jurisdiction, and the 
prejudice resulting from a coup d’etat 
by the corporation most involved. 
Finally, if, notwithstanding these 
years of operation and the numerous 
court proceedings where it actually has 
been heard in protection of the public 
interest, the SEC is found to have not 
only no duty, but no right, to act in 
the present situation, then it seems to 
me the preferred stockholders who are 





rable injury. But, in this class of cases, the 
questions whether there is injury, and what 
the measures shall be to prevent it, is com- 
mitted for its olution preliminarily to the 
Interstate Commerce Commission.” 

8 As the SEC urges, it seems an overrefine- 
ment, suggesting an unnecessary limitation up- 
on the general broad power of Federal courts 
to protect Federal jurisdiction as established 
by Congress, to place jurisdiction here entire- 
ly upon the terms of a single specific statutory 
enactment and thus circumscribe it by what 
is there expressed. It seems to me that the 
SEC should be held entitled to sue here as an 
officer of the United States enforcing a pub- 
lic right under the laws of the United States. 
But if it is necessary to look to new grants of 


[20] 
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power, I suggest that §§ 18(f) and 25 of the 
act do chart the course, and that it is not 
sufficient to say that they apply only after 
definite orders of the SEC and for violations 
thereof. As developed later in the text, it 
would seem that what the SEC did amounted 
in substance to a determination that tempo- 
rary restraint was in order. And rights and 
duties under the act were, therefore, definite- 
ly threatened, so as to make these statutes ap- 
plicable if a limited source of jurisdiction is 
considered thus requisite. Moreover, if there 
is doubt whether or not the necessary formal- 
ities have been completed by the SEC the case 
should be held, as stated below, until we are 
sure they have been completed. 
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directly threatened with injury have 
a clear right to ask the court for re- 
lief. I should hold that they had such 
right under the implications of the act 
itself, just as has been held with re- 
spect to other acts administered by the 
SEC, Baird v. Franklin (1944) 141 
F(2d) 238, 244, 245, certiorari de- 
nied (1944) 323 US 737, 89 L ed 
—, 65 S Ct 38; Charles Hughes & 
Co. v. Securities and Exchange Com- 
mission (1943) 139 F(2d) 434, 437, 
438, certiorari denied (1944) 321 


(2d) 422, 427, certiorari denied, 
Groesbeck v. Goldstein (1944) 323 
US 737, 89 L ed —, 65 S Ct 36; but 
even if they must show diverse citi- 
zenship, as well as a Federal right, 
there are undoubtedly persons who 
can fulfill all such requirements among 
the group appearing before us as ami- 
cus curiae. At least the case should 
be held below to give them the oppor- 
tunity to appear as plaintiffs. Cf. 
Hackner v. Guaranty Trust Co. of 
New York (1941) 117 F(2d). 95, 
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Gas, § 11 — Exportation — During war emergency. The 
2. The policy of confining facilities to those necessary for the maintenance 
of supplies adequate for existing markets, in resolving the public interest 
related to the construction and operation of interstate natural gas facilities 
during a war emergency, should be applied in determining an application 
for authority to export natural gas to markets located outside the United 
States, p. 309. 

Gas, § 11 —E-xportation — Availability of foreign supply. 
3. An inquiry into the availability of natural gas and other fuels for utiliza- 
tion within a foreign country is appropriate in determining the question 
posed by § 3 of the Natural Gas Act, 15 USCA § 717b, with respect to 
authorization for the export of natural gas, p. 310. 

(Draper and Oxps, Commissioners, dissent.) 
* 
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US 786, 88 L ed 1077, 64 S Ct 781; 
Goldstein v. Groesbeck (1944) 142 F 


98, certiorari denied (1941) 313 US 
559, 85 L ed 1520, 61 S Ct 835, 
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PPLICATIONS pursuant to §§ 3 and 7 of Natural Gas Act for 
d \ certificate to construct and operate facilities and for au- 
thorization to export natural gas ; dismissed. 


Gas, § 11 — Exportation — Consistency with public interest. 
1. The Federal Power Commission, in determining whether it should au- 
thorize the exportation of natural gas to a foreign country, must determine 
whether the authorization requested will be consistent with the public in- 
terest, p. 307. 
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APPEARANCES: James Young, Jr., 
and I. W. Keys, Corpus Christi, 
Texas, for the Applicant; David 
Heath, Assistant Attorney General, 
Austin, Texas, for the Railroad Com- 
mission of Texas; Harry S. Littman, 
Assistant General Counsel, and Charles 
E. McGee, Washington, D. C., for the 
Federal Power Commission. 


By the Commission: This pro- 
ceeding involves applications of Rey- 
nosa Pipe Line Company (hereinafter 
called Reynosa), filed pursuant to §§ 3 
and 7 of the Natural Gas Act, 15 US 
CA § 717b, f, for a certificate to con- 
struct and operate certain facilities and 
for authorization to export from the 
United States to the Republic of Mex- 
ico up to 60,000,000 cubic feet of 
natural gas a day. 

After due notice a hearing was held 


in the matter of the proposed exporta- 
tion, under § 3, commencing on Jan- 
uary 29, 1945, and concluding on Feb- 


ruary 5, 1945. Opportunity was af- 
forded all interested persons to file 
briefs and such were filed by the ap- 
plicant, by Gas Industrial de Monter- 
rey, S. A., the prospective Mexican 
importer of the gas, and by the Rail- 
road Commission of the state of Texas, 
which participated in this proceeding. 

The Texas Commission has pro- 
tested the approval of the application 
to export gas and in so doing urges 
that no necessity exists for such expor- 
tation, and stresses the possibility of 
the withdrawals of such large quan- 
tities of natural gas from fields in 
Texas creating a future shortage of 
gas in that state for the use of the 


residents thereof and in the future de- 
velopment of the state. 


A pplicant’s Proposal 


The applicant proposes the exporta- 
tion of natural gas which would be 
produced by La Gloria Corporation in 
Hidalgo county, Texas.’ After pro- 
duction such gas would be transported 
through the proposed facilities of ap- 
plicant from the points of production 
to the point of exportation, which 
would be on the international border 
near the town of Reynosa, Mexico. 
There it would be sold and delivered 
to Gas Industrial de Monterrey, S. A., 
which would transport it to the city of 
Monterrey, Nuevo Leon, Mexico 
(through a 14-inch pipe line which it 
proposes to construct), where it would 
be used for boiler fuel and industrial 
purposes. 

Gas Industrial de Monterrey, S. A., 
is owned by a group of existing and 
anticipated industries in and around 
the city of Monterrey. Both its char- 
ter and franchise, issued by the Gov- 
ernment of Mexico, provide that all 
gas transported through the facilities 
of the corporation must be used by the 
stockholders (industries to be served), 
and cannot be sold for resale.* 


The Requirements of § 3 


[1] The principal problem confront- 
ing the Commission in this proceed- 
ing involves an interpretation of § 3 
of the Natural Gas Act. This section 
provides, among other things, that: 

“The Commission shall issue such 
order upon application, unless, after 
opportunity for hearing, it finds that 
the proposed exportation or wmporta- 





1La Gloria Corporation will own all of 
the capital stock of Reynosa. Both La Gloria 
and Reynosa are Texas corporations. 
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2 The natural gas consumers of the city of 
Monterrey and its environs including nearly 
all of the present stockholders of Gas Indus- 
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tion will not be consistent with the 
public interest.” * 

Will the authorization requested be 
consistent with the public interest? 
This obviously is the broad question 
which we are called upon to answer. 


Brief Summary of the Evidence 


The record discloses that in 1940 
the annual requirements of the indus- 
tries which are now shareholders of 
Gas Industrial de Monterrey aggre- 
gated 5,125,775 thousand cubic feet. 
By 1944 they had grown to 7,846,128 
thousand cubic feet. There is attached 
to Reynosa’s supplemental application 
a schedule showing the estimated an- 
nual requirements of the shareholders 
of Gas Industrial de Monterrey for the 
next five years, as follows: 


These estimates make it apparent 
that Gas Industrial contemplates a 
very large industrial expansion in the 
postwar period. Unfortunately, no 
one seems to have made any study to 
determine what part of the current or 
immediately future industrial activity 
in Monterrey may be due to the in- 


fluences set in motion by the war. At 
any rate the record discloses no such 
study. There is no evidence that any 
of the industrial products produced in 
Monterrey are being used directly in 
the war effort. On the other hand, jt 
appears that only a relatively small 
portion of that production is intended 
for use even indirectly in the wz; ef. 
fort. There is some production of 
steel rails used in the rehabilitation of 
the Mexican National Railways to en- 
able such transportation system, 
among other things, to more adequate- 
ly move certain of Mexico’s raw ma- 
terials to the United States for con- 
version into implements of war, and 
a smaller amount of steel and some 
cement used in connection with min- 
ing operations. 

Because of the added strain which 
would be placed upon the railway sys- 
tem of Mexico, and in order that op- 
timum efficiency in the operation there- 
of might be assured for the transpor- 
tation of those vitally needed ma- 
terials, an agreement was reached be- 
tween the governments of the United 
States and Mexico under which the 
former would participate in the re- 
habilitation of the latter’s railway sys- 
tem.* 





trial de Monterrey, S. A., are, and have been 
for a number of years past, served by Com- 
pania Mexicana de Gas, S. A., another Mexi- 
can corporation, but a wholly owned sub- 
sidiary of United Gas Pipe Line Company, a 
Texas corporation. Virtually all of the nat- 
ural gas now being used in Monterrey has 
its origin in the South Martinez and the 
Lopeno gas fields in Zapata county, Texas. 
“Section 3. After six months from the 
date on which this act takes effect no per- 
son shall export any natural gas from the 
United States to a foreign country or im- 
port any natural gas from a foreign country 
without first having. secured an order of the 
Commission authorizing it to do so. The 
Commission shall issue such order upon ap- 


plication, unless, after opportunity fo: hear- 
ing, it finds that the proposed exportation 
or importation will not be consistent with 
the public interest. The Commission may by 
its order grant such application, in whole or 
in part, with such modification and upon such 
terms and conditions as the Commission may 
find necessary or appropriate, and may from 
time to time, after opportunity for hearing, 
and for good cause shown, make such sup 
plemental order in the premises as it may 
find necessary or appropriate.” 

#It should be noted, however, that the pro- 
gram for the rehabilitation of the Mexican 
National Railways contemplates that the 
work related thereto is to be carried on over 
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The evidence shows that through- 
out the rehabilitation activity, efforts 
have been made to furnish the Mex- 
ican railways with the supplies and 
equipment required but to restrict 
them to those items which were es- 
sential and which could not be obtained 
in the Republic of Mexico. Although 
the initial studies indicated that large 
quantities of rails and fastenings would 
be required from the United States, 
later investigation showed that a suffi- 
cient quantity could be produced by 
the Monterrey Iron and Steel Works 
(Cia. Fundidora y Acero de Monter- 
rey, S. A.), which, incidentally, is the 
largest stockholder in Gas Industrial 
de Monterrey. The indicated steel re- 
quirements necessary to accomplish 
the desired rehabilitation were some 
40,000 tons of rails and 6,000 tons of 
rail accessories, a total of 46,000 tons 
of this type of steel, annually.® 

In 1940 the total consumption of 
natural gas by those industries now 
constituting the owners of Gas Indus- 
trial de Monterrey was 5,116,979 
thousand cubic feet, of which Fundi- 
dora received 2,660,902 thousand cu- 
bic feet. The latter, in that year, also 
used the equivalent of 8,796 thousand 
cubic feet in fuel oil. The total quan- 
tity of fuel available produced approx- 
imately 96,000 tons of steel of all of 
the types produced by Fundidora. In 
1944 the same group of industries re- 
ceived a total of 5,480,344 thousand 
cubic feet of natural gas, but of that 
amount Fundidora received only 2,- 
342,072 thousand cubic feet. Never- 
theless, the gas received by Fundidora 


was sufficient to produce about 84,000 
tons of steel, some 38,000 tons in ex- 
cess of the rehabilitation requirements. 

It is clear from the record that, con- 
trary to the common experience and 
required practice of all steel producers 
in the United States, no restriction has 
been placed upon civilian production 
by the Monterrey industries as com- 
pared with production in aid of the 
war effort. It is obvious from the 
figures shown above that within the 
group constituting the ownership of 
Gas Industrial de Monterrey prefer- 
ence is being given to civilian produc- 
tion over apparently essential war pro- 
duction. We have seen that of the 
total volume of gas received by that 
group in 1940 Fundidora received 52 
per cent, while in 1944 this only essen- 
tial industry in Monterrey received 
less than 43 per cent. On the other 
hand, the proportions received by a 
glass container plant and a household 
glassware plant were materially in- 
creased. Had Fundidora received in 
1944 the same percentage of gas that 
it received in 1940, about 13,000 tons 
additional steel which could have been 
produced, together with the rails and 
accessories actually produced in that 
year, would have about equaled the 
amount of this type of steel required in 
the railway rehabilitation program 
without any restriction whatever on 
the production of civilian steel. 

{2] Furthermore it should be point- 
ed out that in resolving the public in- 
terest related to the construction and 
operation of interstate natural gas fa- 
cilities during the war emergency, we 





a period of several years, even though the 
emergency necessity therefor may have ter- 
minated. 

*The evidence is that the capacity of the 
Presently installed equipment for the produc- 
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tion of this type of steel is slightly less than 
this amount and that plans are now under 
way to increase that capacity. However, we 
are concerned here only with the quantities 
of gas required. 
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have applied, in general, the policy 
that such facilities should be confined 
to those necessary for the maintenance 
of supplies adequate for existing mar- 
kets and have limited our authorization 
thereto. We are unaware of any rea- 
son which would justify applying a 
different criterion where the markets 
to be supplied are located outside the 
United States. 

[3] There is another aspect of this 
matter which has given us concern. 
In connection with applications for 
certificates of convenience and neces- 
sity for the construction and operation 
of facilities within this country, in- 
quiry is made with respect to sources 
of fuel supply and availability of nat- 
ural gas in the areas where the ap- 
plicant proposes to make deliveries. 
We believe that in determining the 
question posed by § 3 of the act it is 
appropriate for us to make similar in- 
quiry into the availability of natural 
gas and other fuels for utilization with- 
in the country of the exportee. If, 
therefore, substantial quantities of nat- 
ural gas are available in Mexico for 
use by the industries of Monterrey, we 
would feel constrained, under the cir- 
cumstances here existing, to withhold 
the authorization to export sought by 
applicant. 

The record shows that fuel oil is 
available within a reasonable distance 
from Monterrey ; that many of the in- 
dustries there can, and do, use fuel oil 
advantageously, although some of the 
industrial processes may obtain some- 
what better results with the use of gas. 
There is no reason to assume that the 
present supplies of natural gas are in- 
adequate for those preferred uses. 
The evidence shows that during 1944 
Fundidora used, in addition to the nat- 
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ural gas which we discussed above, 
some 340,000 barrels of oil. 

Moreover, the evidence discloses 
that there are two producing gas fields 
within the Republic of Mexico, located 
between Monterrey and the Texas 
border. There are some general state- 
ments in the record that the pressure 
in those fields has been somewhat re- 
duced ; that one of those fields is now 
supplying gas to the Monterrey area 
to the extent that it can be put into an 
existing line against the line pressure 
thereon ; that to substantially increase 
the pressure on such line is econom- 
ically infeasible, and, finally, that an 
effort was made by Gas Industrial de 
Monterrey to procure gas, for its pur- 
poses, within Mexico. 

This evidence, however, consists of 
the testimony of persons admittedly 
unfamiliar at first hand with the pre- 
vailing conditions, and is of little pro- 
bative value. In fact, the evidence 
shows that the Gas Industrial group 
caused a survey of this situation to be 
made by a geologist, but neither he 
nor any of the numerous reports of 
his survey was produced at the hear- 
ing. 

We recognize the possibility of the 
development in this environment of 
other and larger gas producing fields 
and we believe that a more adequate 
showing should have been made by ap- 
plicant of the possibility of obtaining 
supplies of natural gas within the Re- 
public of Mexico. 

The desirability of such showing is 
emphasized by the protest of the Rail- 
road Commission of Texas. In this 
connection, it is to be noted that enor- 
mous quantities of natural gas are be- 
ing withdrawn from reserves in the 
southwestern part of the United 
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States. In fact, during the recent past, 
this Commission has granted several 
certificates of convenience and neces- 
sity, authorizing the construction or 
enlargement of interstate pipe-line fa- 
cilities for the purpose of transporting 
substantial quantities of natural gas 
from this area to meet present war 
and essential civilian requirements.® 
In addition, we now have pending be- 
fore us five other applications of such 
character, each of which would involve 
withdrawal therefrom of considerable 
quantities of natural gas, if such ap- 
plications were approved.” These ap- 
plications are being carefully consid- 
ered to determine whether the public 
convenience and necessity will be 
served by their approval. 

In the light of the evidence now be- 
fore us, we find that the exportation 
here proposed will not be consistent 
with the public interest. Therefore, 
the application for authorization to ex- 
port should not be granted. Accord- 
ingly, an appropriate order dismissing 
the application without prejudice will 
be entered. 

In view of the foregoing, we find no 
occasion to consider the application for 
a certificate under § 7(c) of the act. 


DraPER, Commissioner, dissenting : 
This proceeding involves an applica- 
tion filed pursuant to § 3 of the Nat- 
ural Gas Act, 15 USCA § 717b, and 
as stated in the majority opinion, the 
principal problem posed involves an 


interpretation of § 3 of the Natural 
Gas Act, which reads as follows: 

“Section 3. After six months from 
the date on which this act takes effect 
no person shall export any natural gas 
from the United States to a foreign 
country or import any natural gas 
from a foreign country without first 
having secured an order of the Com- 
mission authorizing it to do so. The 
Commission shall issue such order up- 
on application, unless, after opportu- 
nity for hearing, it finds that the pro- 
posed exportation or importation will 
not be consistent with the public inter- 
est, The Commission may by its or- 
der grant such application, in whole 
or in part, with such modification and 
upon such terms and conditions as the 
Commission may find necessary or 
appropriate, and may from time to 
time, after opportunity for hearing, 
and for good cause shown, make such 
supplemental order in the premises as 
it may find necessary or appropriate.” 
(Italics supplied. ) 


The Federal Power Act preceded 
the passing of the Natural Gas Act 
and in many respects no doubt it was 
used as a model in drafting the Nat- 
ural Gas Act. It is to be noted that 
the language used in § 203(a) of the 
Federal Power Act, 16 USCA § 824 
b(a), specifying the criteria to be 
used by the Commission in passing on 
applications for the disposal, merger, 
or consolidation of facilities, is nearly 





§ Among ~og are the following: In Re 
Tennessee Gas & Transmission Co. (1 943) 
Docket No. G-230, 50 PUR(NS) 199; in 
Re The Ohio Fuel Gas Co. and Panhandle 
Eastern Pipe Line Co. (1942) Docket Nos. 
G-408, G-410, 3 Fed PC 301, 46 PUR(NS, 
165; in Re The East Ohio Gas Co. (1943) 
Docket No. G-458, 52 PUR(NS) 91; in Re 
Cities Service Transp. & Chemical Co. and 
Cities Service Gas Co. (1943) Docket Nos. 
G-488, G-493, 52 PUR(NS) 243; and in 


311 


Re Panhandle Eastern Pipe Co. (1945) 
Docket Nos. G-452, G—543, and G-620. 

7In Re Tennessee Gas & Transmission Co. 
(1945) Docket No. G-621; in Re United Gas 
Pipe Line Co. (1945) Docket No. G-622 ; 
in Re Metropolitan Eastern Corp. (1945 
Docket No. G-625; in Re American Light 
Traction Co. (1945) Docket Nos. 4, 
G-631; and in Re Panhandle Eastern Pipe 
Line Co. (1945) Docket Nos. G-612, G-619. 
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identical with the language specifying 
the criteria to be used by the Commis- 
sion in passing upon applications filed 
pursuant to § 3 of the Natural Gas Act 
quoted above. Section 203(a) of the 
Federal Power Act reads in part as 
follows : 

“After notice and opportunity for 
hearing, if the Commission finds that 
the proposed disposition, consolida- 
tion, acquisition, or control will be 
consistent with the public interest, it 
shall approve the same.” (Italics sup- 
plied. ) 

The interpretation and meaning of 
the above language of § 203(a) was 
passed upon by the ninth circuit court 
of appeals in the case of Pacific Power 
& Light Co. v. Federal Power Com- 
mission (1940) 34 PUR(NS) 153, 
155, 111 F(2d) 1014, where the court 
said : 

“The phrase ‘consistent with the 
public interest’ does not connote a pub- 
lic benefit to be derived or suggest the 
idea of a promotion of the public in- 
terest. The thought conveyed is 
merely one of compatibility. Con- 
gress resorted to this language rather 
than to the use of the stock term ‘pub- 
lic convenience or necessity’ or to such 
phrases as ‘in furtherance of’ or ‘will 
promote the public interest’ used in its 
interstate commerce legislation (later 
considered) ; and the language em- 
ployed ought to be construed to mean 
no more than it says. It is enough if 
applicants show that the proposed 
merger is compatible with the public 
interest. The Commission as a condi- 
tion of its approval, may not impose a 
more burdensome requirement in the 
way of proof than that prescribed by 
law.” 


Therefore, it would seem inescap- 
58 PUR(NS) 312 


able that the court’s interpretation oj 
the phrase “consistent with the public 
interest” in § 203(a) of the Federal 
Power Act should be applied to the 
similar phrase as used in § 3 of the 
Natural Gas act. 

I have reviewed the record adduced 
at the public hearing held pursuant to 
our order and fail to find evidence 
therein of such a character as to con- 
vince me that the proposed exporta- 
tion of natural gas to Mexico will not 
be consistent with the public interest, 
However, the record is replete wih 
evidence which convinces me that the 
proposed exportation will be compat 
ible with the public interest. There- 
fore, I cannot join in the finding of the 
majority which is necessary before the 
application can be dismissed. 

Further, the evidence also convinces 
me that the broad public interest will 
be best served by permitting the ex- 
portation of natural gas into our sister 
republic as urged by witnesses repre- 
senting the Rail Transportation Divi- 
sion of the Office of Codrdinator of In- 
ter-American Affairs, and the Inter- 
national Economics and _ Statistics 
Unit of the Department of Commerce, 
under such terms and conditions as the 
Commission may find appropriate. 


Ops, Commissioner, dissenting: | 
cannot agree with the majority in this 
matter because the record does not sus- 
tain a finding that the proposed ex- 
portation of natural gas to Mexico, 
for which a permit is sought, will be 
inconsistent with the public interest. 

It seems to me that the majority 
have failed to distinguish the issues 
before us in this case from those in 
numerous cases in which we have been 
called upon to grant certificates of ne- 
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cessity for new pipe-line capacity from 
the southwestern reserves. Most of 
these cases have involved the trans- 
portation of large quantities of natural 
gas 1,000 to 1,500 miles, from a region 
in which they constitute a primary en- 
ergy resource to a region richly en- 
dowed with coal. 

The present application calls for the 
transportation of gas about 165 miles 
for consumption in what, but for the 
international boundary, would be a 
part of the region in which it comes 
from the well. I am sure it is not the 
intention of the majority to hold that 
we are never going to authorize new 
transportation of natural gas except to 
meet a war emergency. 

The record shows that no present 
- or foreseeable future customers within 
the United States will be injured by 
the proposed deliveries to one of Mex- 
ico’s young industrial centers. It 
shows that the gas to be exported is 
not presently needed in the United 
States. It shows, in fact, that efforts 
to attract industry to the area have 
proved relatively unsuccessful. The 
proposed export is only for a period 
of ten years. The record shows clear- 
ly that the Mexican Government is in- 
terested in the use of any reserves 
which may be discovered within its 
borders. In new pipe-line franchises 
it provides for the transportation of 
gas from such reserves. Its agency, 
Petroleos Mexicanos, believes there is 
a possibility of finding gas reserves. 
But the record seems to me clear that 
the Mexican reserves, referred to in 
the majority opinion, are not adequate 
to meet the need. 


I feel that codperation between the 
neighbor nations is an important con- 
sideration. There is no question but 
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that the industries in Monterrey, pro- 
posed to be served by the Reynosa 
project, are necessary to the present 
and future economic interest of Mex- 
ico. Among them is the only fully in- 
tegrated steel plant in the Republic. 

The application before us is related 
to a general plan of codperation, 
agreed upon by the Presidents of the 
two Republics, under which Mexico 
plans to spend some $383,000,000 on 
industrial development during the 
next few years. To make the codpera- 
tion effective, a Mexican-American 
Commission for Economic Codépera- 
tion was set up. In the language of 
one of the witnesses, a Mexican mem- 
ber of the Commision : 

“Both Presidents agreed that it was 
urgent to facilitate the industrial de- 
velopment of Mexico because in that 
way the contribution of Mexico to the 
war effort could be increased, and al- 
sO as a reciprocal treatment and com- 
pensation to Mexico because of the in- 
terest that Mexico was conducting in 
supplying all the wealth of her soil and 
her mineral reserves to the materials 
required for the war effort.” 


The Reynosa project, which we 
have before us, was approved and rec- 
ommended by the Mexican-American 
Commission for Economic Codpera- 
tion. 

The record shows that as a part of 
the codperation the Mexican steel com- 
pany,’ one of the participants in the 
coéperative pipe-line company which 
would import Reynosa Pipe Line gas 
for the industries of Monterrey, has 
been shipping annually 100,000 tons 
of their high-grade iron ore to the 
Sheffield Steel Corporation plant at 


1 Compania Fundadora de Fierro Y Cicero 
de Monterrey. 
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Houston, Texas, “so that it could be 
blended with lower grade Texas ores 

and thereby increase the effi- 
ciency of their blast furnaces.” 

A representative of the Department 
of Commerce testified to an increase 
from 300,000,000 pounds in 1939 to 
1,800,000,000 pounds in 1944 in the 
exports of strategic metals from Mexi- 
co to the United States. These in- 
cluded copper, lead, zinc, mercury, an- 
timony, tungsten, and manganese. 
He also testified that the under secre- 
tary of Commerce, in the capacity of 
a member of the Mexican-American 
Commission, had recommended that 
the Reynosa application be approved. 

He testified as to the importance of 
commerce between the two nations ex- 
tending into the peace, with the asser- 
tion that “good busines in Mexico 
means a higher demand for products 
of the United States and good business 
in the United States means a higher 
demand for Mexican products.” 

A representative of the Office of Co- 
Ordinator of Inter-American Affairs 
testified as to the relationship of the 
project to the rehabilitation of the Na- 
tional Railways of Mexico in which 
both countries are codperating. He 
said this undertaking originated as a 
war project, “as a means of obtaining 
from Mexico critical ores, minerals, 
fibres, and other products which we 
needed in 1944 and still need.” He 
stated, however, that “it would not 
necessarily cease with the end of the 
war.” “It is,” he said, “to the ad- 
vantage of both nations in time of war 
or in time of peace, to have an efficient 
railway running through Mexico.” 

In the light of the evidence, briefly 
summarized above, I feel that the ex- 
port permit, for which the Reynosa 


Pipe Line Company is applying, in- 
volves issues far different from those 
involved where corporations propose 
to transport large quantities of gas to 
compete a thousand mile away with 
coal in the Appalachian region. 

And, while the provision of the Nat- 
ural Gas Act controlling exports re- 
quires us to grant such a permit unless 
we find the proposal “will not be con- 
sistent with the public interest,” I be- 
lieve that the record would sustain 
the more affirmative finding of con- 
venience and necessity required by the 
section of the act governing the issu- 
ance of certificates. 

Finally it should be noted that the 
United Gas Pipe Line Company and 
its Mexican subsidiary, which today 
serve Monterrey with Texas gas un- 
der a prior permit, have recognized 
that the industries located there would 
require additional gas, sufficient to 
warrant new capacity approximately 
equivalent to the capacity of the ex- 
isting pipe line. They offered to pro- 
vide the additional capacity on con- 
dition that all large purchasers in Mon- 
terrey agreed to a 25 per cent increase 
in rates. An executive of the Mexican 
subsidiary testified that the only rea- 
son he knew for the formation of the 
coéperative company, to import the 
additional gas from the Reynosa Pipe 
Line Company (applicant), was Unit- 
ed’s insistence on this 25 per cent in- 
crease. 


Under the Reynosa proposal, the 
Monterrey industries, which have 
joined to form the codperative pipe 
line company, will secure their gas at 
the original price charged by United 
Gas and they will also share in any 
dividends in proportion to their con- 
tract purchases. But, as Virgil Garza, 
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Jr., representing the cooperative Gas 
Industrial de Monterrey, testified: 
“I know that the main purpose of the 
company is not the obtaining of divi- 
dends but obtaining gas.” 


ORDER 


After hearing and upon considera- 
tion of the entire record in this pro- 
ceeding, the Commission, having this 
day adopted its Opinion No. 122, 
which is hereby referred to and made 
a part hereof by reference ; 


The Commission finds that: The 
exportation of natural gas from the 
United States to the Republic of Mex- 
ico proposed by the applicant Reynosa 
Pipe Line Company will not be con- 
sistent with thc public interest, and 
that said application should be dis- 
missed. 

The Commission orders that: The 
application be and the same is hereby 
dismissed without prejudice. 





CALIFORNIA RAILROAD COMMISSION 


Re Airways Water Company, Incorporated 


Decision No. 37667, Application No. 26407 
February 6, 1945 


PPLICATION of water utility to assess consumers for exten- 


sion cost; dismissed. 


Service, § 188 — Extensions — Assessment of consumers to pay cost. 
The Commission cannot authorize a water utility to levy assessments upon 
consumers within a subdivision to provide money for capital expenditures 
for construction of a distribution system. 


By the Commission: Upon con- 
sideration of the instant application, 
filed on October 20, 1944, we find that 
such application must be dismissed, be- 
cause applicant water utility seeks au- 
thority to raise some $19,000 by levy- 
ing assessments upon customers with- 
in a subdivision, seemingly for the pur- 
pose of paying costs incurred by the 
owner of the subdivision in construct- 
ing a distribution system therein. 

Applicant water utility serves cer- 
tain unincorporated territory near Los 
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Angeles. Since applicant’s organiza- 
tion and certification in 1941, service 
has been extended to several tracts. 
The present application alleges that in 
1944 the owner of two additional 
tracts, comprising some 72 acres with- 
in the utility’s service area, developed 
such tracts as a necessary housing 
project, and requested extension of 
‘service to the new development. The 
application also alleges that because of 
applicant’s inability to secure necessary 
funds or credit to provide the exten- 
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sion, the tract owner employed a con- 
struction company to install a distri- 
bution system extension in the two 
tracts. Attached to the application is 
a copy of a contract between the tract 
owner and the construction company, 
by which the latter agreed to install a 
water supply system on the owner’s 
land, and the owner agreed to pay 
$19,195.98 therefor. Applicant util- 
ity is not a party to that contract and is 
not mentioned therein. 

Applicant alleges that it cannot now 
secure any credit to pay for or refund 
to the tract owner any of the contract 
price for the construction of the water 
system to the new housing project. It 
it also alleged that the present flat rate 
of $1.50 per month is not sufficient to 
meet necessary operating expenses, and 
has never been sufficient to pay any re- 
turn on invested capital. In order to 
pay the tract owner for the cost of in- 
stalling the distribution system on 


such owner’s land, the utility asks per. 
mission to assess each of the 370 con- 
sumers in the two tracts a monthly as. 
sessment of 45 cents, in addition to the 
established flat rate of $1.50 per 
month. 

The Commission cannot authorize a 
utility to levy assessments upon a 
group of consumers for the purpose of 
providing money for capital expend- 
itures. Much less may a utility assess 
its customers in order to raise money 
to be turned over to another corpora- 
tion ‘to meet such corporation’s con- 
tractual obligations. 

If present rates fail to provide 
enough revenue to pay necessary 
operating expenses, or a fair return up- 
on an appropriate rate base, applicant 
should seek relief by the filing of an 
application to establish reasonable 
rates. 


It is ordered that Application No. 
26407 is hereby dismissed. 





FEDERAL POWER COMMISSION 


Re New York Power & Light 


Corporation 


Docket No. IT 5938 
May 4, 1945 


PPLICATION for approval of sale of electric substation or, in 
the alternative, for order dismissing application; dismissed 
for want of jurisdiction. 


Consolidation, merger, and sale, § 4.4 — Jurisdiction of Federal Commission — 
Sale of substation — Local distribution. 

The Federal Power Commission has no jurisdiction, under § 203 of the 

Federal Power Act, 16 USCA § 824b, over the proposed sale of a substation 

where none of the energy flowing through the substation originates outside 
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the state in which the company operates, although an insignificant and 
trivial portion of that energy thereafter moves across the state line, such 
interstate movement constituting local distribution rather than transmission 
of energy within the meaning of the act. 


By the Commission: New York 
Power and Light Corporation (here- 
inafter referred to as the Applicant) 
having its principal business office in 
Albany, New York, on March 20, 
1945, applied for an order pursuant 
to § 203 of the Federal Power Act, 
16 USCA § 824b, authorizing and ap- 
proving the sale of Applicant’s sub- 
station located in the town of Carmel, 
New York, to New York State Elec- 
tric & Gas Company, or in the alterna- 
tive dismissing the application. 

It appears to the Commission from 
the application and exhibits thereto, 
and materials on file with the Com- 
mission referred to therein that: 

(a) Applicant proposes to sell to 
New York State Electric & Gas Com- 
pany, a nonafhliated company, under 
an agreement dated January 31, 1945 
(a copy of which is set forth as Ex- 
hibit A), certain of its electric facili- 
ties located in the town of Carmel, 
New York, described in the applica- 
tion as the “Carmel Substation,” in- 
cluding the land on which they are lo- 
cated, for a cash consideration of 
200,000. 

(b) The substation proposed to be 
sold is presently used by Applicant for 
sale of electric energy to New York 
State Electric & Gas Company. By 
means of its distribution facilities in 
the vicinity of the Carmel Substation 
supplied in part with energy from that 
substation, New York State Electric 
& Gas Company serves, among others, 
nineteen consumers who purchase 
electric energy within the state of New 
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York but consume all or part of such 
energy across the state boundary in 
the state of Connecticut. During 
1944 the sales to these consumers 
totaled 34,852 kilowatt hours and the 
total revenue therefrom was $1,- 
142.67. All of the rest of the energy 
flowing through the Carmel substa- 
tion is generated and consumed wholly 
within the state of New York. 

(c) In its annual report to the Com- 
mission for the year 1944, Applicant 
states that the total sales of energy to 
New York State Electric & Gas Com- 
pany at the Carmel Substation 
amounted to 26,291,000 kilowatt 
hours. 

(d) Written notice of the aforesaid 
application has been duly given to the 
Public Service Commission of New 
York and the governor of the state of 
New York. Notice of the application 
was also published in the Federal Reg- 
ister on March 24, 1945. 

The Commission, having consid- 
ered the aforesaid application, exhibits 
and materials above referred to, finds 
that : 


None of the energy flowing 
through the Carmel Substztion orig- 
inates outside the state of New York 
and, while an insignificant and trivial 
portion of that energy thereafter moves 
across the New York-Connecticut 
state boundary, such interstate move- 
ment constitutes “local distribution” 
rather than “transmission” of such 
electric energy within the meaning of 
the act. Hence the Carmel Substation 
is not a facility for transmission or sale 
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at wholesale of electric energy in inter- 
state commerce within the meaning of 
the Federal Power Act, and the pro- 
posed sale thereof is not subject to the 
requirements of § 203 of that act. 


The Commission orders that: 

The application be and the same 
hereby is dismissed for want of juris- 
diction. 





WISCONSIN PUBLIC SERVICE COMMISSION 


Henry Denessen et al. 


Wisconsin Telephone Company 


2-U-2033 
June 2, 1945 


"gerne against reasonableness of boundaries of base rate 
area of telephone company; complaint sustained and com- 
pany ordered to expand such area. 


Discrimination, § 182 — Telephone rates — Local base raet area — Mileage charge. 
Boundary lines of a base rate area of a telephone company, beyond which 
mileage charges are added, are unreasonable and discriminatory with respect 
to subscribers residing in an adjoining area containing as many homes as 
many other areas of the same size in the local base rate area, where they are 
no farther from the company’s central office than portions of the base rate 


area. 


By the Commission: Henry Den- 
essen and twenty-five others on March 
31, 1945, filed a complaint with the 
Commission under § 196.26, Statutes, 
concerning the reasonableness of pres- 
ent boundaries of the base rate area of 
the Wisconsin Telephone Company’s 
exchange in the city of Green Bay, 
Brown county. A notice of investiga- 
tion and hearing was issued on April 
5th. 


APPEARANCES: L, O. Warne, At- 
torney, Green Bay, for complainants; 


Thomas C, Dwyer, Corporation Coun- 
sel, Green Bay, for the city of Green 
Bay ; Francis J. Hart, F. M. McEniry, 
and L, J. Fitzgerald, for the Wiscon- 
sin Telephone Company. 

K. J. Jackson, Rates and Research 
Department, of the Commission Staff. 


Opinion 
The language of the complaint is: 
We, the undersigned residents in 


the outlying districts of the city of 
Green Bay, hereby petition for lower 
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telephone rates. At the present time 
we are paying $3.31 and the balance 
of the city are paying $2.88 for a 2- 
party line. 

In the city of Green Bay the Wis- 
consin Telephone Company renders 
urban service at basic flat rates with- 
in the territory known as the local base 
rate area. Urban service is likewise 
available beyond such area at the basic 
flat rates plus an additional charge 
designated as an excess mileage rate. 
The petitioners, residing along 
Abrams and Ethel streets in Green 
Bay, are located adjacent to the local 
base rate area boundary line and ob- 
ject to the payment of the excess mile- 
age charges for urban service. The 
area in question is in the western part 
of the city, where Green Bay principal- 
ly is expanding. The base rate area 
boundary line near the homes of the 
petitioners begins at Velp avenue and 
continues south on Gray street to 
Mather street where the line turns 
west three blocks and then turns south 
on Oneida street. 

At the hearing the petitioners lim- 
ited the area which they wanted in- 
cluded in the local base rate area to the 
region bounded by Marshall street on 
the west, Desnoyers street on the 
north, Gray street on the east, and 
Mather street on the south. This area 
is two blocks wide and six blocks long 
and contains seventy-two telephone 
subscribers. 

The city attorney, however, asked 
that the Commission consider the in- 
clusion within the base rate area of 
the portion of the city bounded by 
Platten street on the west, Velp avenue 
on the north, Gray street on the east, 
and Mather street on the south, an area 
six blocks wide and eleven blocks long. 
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containing 101 telephone subscribers. 
This greater area includes the area 
which the petitioners want brought 
within the base rate area. 

Wisconsin Telephone Company op- 
poses any extension of the local base 
rate area at Green Bay, primarily be- 
cause the discontinuance of excess 
mileage charges will reduce revenues 
which cannot be recouped under war 
restrictions through persuasion of sub- 
scribers to use higher priced classes 
of service. The company also cited 
the Commission’s decision in the so- 
called Madison Case (1942) 26 Wis 
PSCR 92, 43 PUR(NS) 193, in 
which it was held that telephone rates 
should be frozen for the duration ex- 
cept in cases of dire financial straits or 
in cases involving removal of unjust 
discriminations. A witness for the 
company stated that if the Green Bay 
exchange were earning what he con- 
sidered an adequate return, he would 
recommend to the management that 
the area specified by the complain- 
ants be included in the local base rate 
area, 


The position of the complainants is 
that the area specified by them is com- 
parable in all respects with residential 


portions of the base rate area. The 
position of the city attorney is that a 
larger portion of western Green Bay 
should be included in the base rate area 
to help induce the erection of homes in 
the area. This larger region, except 
for the portion thereof specified by the 
complainants, has a scattered settle- 
ment and no doubt will develop and 
may become as populated as the small- 
er area when building restrictions are 
lifted after the war. When and if 
such development takes place, the larg- 
er area logically should be included in 
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the local base rate area. The present 
facts, however, do not warrant the in- 
clusion of this larger area within the 
base rate line. 

The evidence shows that the area 
specified by the complainants contains 
as many homes as many other areas of 
the same size now in the local base 
rate area. The area is no farther from 
the company’s central office than por- 
tions of the base rate area. 

The local base rate area generally in- 
cludes that part of an exchange area 
located near the telephone central of- 
fice, in which area the primary classes 
of telephone service can be rendered to 
all subscribers at the same rates for 
the respective classes of service with- 
out unreasonable discrimination 
among subscribers because there are 
no wide variations in cost of service. 
The base rate areas are established so 
that subscribers who can be served at 
about the same average cost are not 
required to carry the higher costs in- 
cident to furnishing service over long 
lines into sparsely settled territory. 

From the evidence we conclude that 
subscribers in the area specified by the 
complainants are being unreasonably 
discriminated against, by the applica- 
tion to them of a requirement of ex- 
cess mileage charges for urban service. 
The inclusion of this area within the 
base rate boundary will reduce the 
revenues of the company by $310 a 
year which will not materially affect 
the Green Bay exchange revenues and 


will not result in any substantial bur. 
den being placed on subscribers with. 
in the present base rate area. The re. 
moval of this discrimination is con. 
sistent with the doctrine stated in the 
Madison Case. The Commission in 
the Milwaukee School Board Case, 
Docket 2—U-1816, decided May 17, 
1943, 48 PUR(NS) 261, after the 
Madison Case, supra, removed a dis- 
crimination that resulted in increased 
revenues to the company. No addi- 
tional facilities will be required to 
make the change in the Green Bay 
base rate area. 
Finding 

The Commission finds: 

That the boundary lines of the pres- 
ent base rate area of the Wisconsin 
Telephone Company in the city of 
Green Bay are unreasonable and dis- 
criminatory with respect to subscrib- 
ers residing in the area bounded by 
Marshall street on the west, Desnoyers 
street on the north, Gray street on the 
east, and Mather street on the south. 


ORDER 


It is therefore ordered: 

That the Green Bay exchange base 
rate area be expanded forthwith by 
Wisconsin Telephone Company to in- 
clude the area six blocks long and two 
blocks wide, bounded by Marshall 
street on the west, Desnoyers street on 
the north, Gray street on the east, and 
Mather street on the south. 
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Industrial Progress 


Selected information about products, supplies, and 
services offered by manufacturers. Also announce- 


ments of 


G-E Announces Plans for New 
Research Laboratory 


new building for the General Electric 

Company’s research laboratory, which 
will afford some 50 per cent more space than 
present facilities provide, will be erected near 
Schenectady, New York, at a cost of $8,000,- 
000, it was announced by President Charles E. 
Wilson. Construction will begin as soon as 
WPB approval can be obtained. 

The site has been a private estate known as 
“The Knolls,” and includes 219 acres. It is in 
suburban Niskayuna, about 44 miles from the 
main plant and offices in Schenectady. 

The new building, in the general shape of 
the letter T, will vary from two to five stories 
in height and will include 200,000 square feet 
of laboratory working space in addition to an 
auditorium seating 300, a dining room, con- 
ference rooms, etc. One third of the labora- 
tory space will be devoted to service facilities, 
machine shops, and specialty shops such as 
glass blowers, all in a convenient central loca- 
tion. 


Appointed to Aerovox Staff 


Spe appointment of Frank L. Marshall to 
the sales staff of Aerovox Corporation in 
New Bedford, Massachusetts, has been an- 
nounced. Former assistant sales manager of 
Bundy Tubing Company of Detroit, he now 
assumes his new duties as sales assistant to 
W. Myron Owen, Aerovox president, in the 
handling of the equipment manufacturers’ sales 
activities of this capacitor manufacturing 
plant. 


G. M. Hinkamp Joins A-C 


RANT M. HINKAMP has joined the Allis- 


Chalmers Manufacturing Company as an 
industrial engineering specialist, it was re- 
cently announced by P. F. Bauer, manager of 
the industrial sales department of the general 
machinery division. 

_Mr. Hinkamp, who will correlate Allis- 
Chalmers interests in public works projects, 
has had thirty years’ experience in public 
works engineering and construction, A gradu- 
ate of Purdue University and a member of the 
American Society of Civil Engineers, he comes 
to Allis-Chalmers from the Stone & Webster 
Engineering Corporation where he was in 
charge of the construction and operation of 
water works and sewerage systems at many 
important army projects throughout the coun- 
try. Previous to the war, Mr. Hinkamp was 
President of an engineering and construction 
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new literature and changes in personnel. 


business in Milwaukeg, specializing in water 
works and sewerage systems, filtration plants, 
sewage treatment plants, etc: Early experience 
was received wi*h the Milwaukee Sewerage 
Commission. 


Edison Division Moves 
to Larger Space 


HE International Division of Thomas A. 

Edison, Inc., has moved to larger office 
quarters at 70 Pine street, New York city, ac- 
cording to an announcement by John D. 
Nichols, vice president and general manager 
of that division. This move was made neces- 
sary as a measure to cope with increased post- 
war activities, as the new headquarters are 
three times as large as the division’s former 
offices, 

The International Division handles the sales 
and distribution of products of Thomas A. 
Edison, Inc., in practically all overseas mar- 
kets. 


Products Given Higher Rating 


Dg division of Ansul Chemical Com- 
pany, Marinette, Wisconsin, announces 
that its line of wheeled fire extinguishers has 
been given a substantially higher rating as a 
result of the new dual-stream nozzle which 
was recently developed. 

The improved ratings were established by 
the Factory Mutual Laboratories after observ- 
ing large-scale fire tests conducted at the Du- 
gas test grounds. Based on open tank fires of 
gasoline, the new ratings are five times higher 
for the small model and ten times higher for 
the large model wheeled extinguishers. 


Research Associate Named 


HE appointment of Herbert B. Nottage as 
Te associate on the staff of the re- 
search laboratory of the American Society of 
Heating and Ventilating Engineers, at Cleve- 
land, Ohio, became effective July Ist, accord- 
ing to the announcement of Prof. G. L. Tuve, 
chairman of the committee on research. 

A graduate of the University of California, 
(Continued on page 36) 


“MASTER*LIGHTS" 

© Portable Battery Hand Lights. 
© Repair Car Roof Searchlights. 
© Hospital Emergency Lights. 
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(Continued from page 33) 


Mr. Nottage received his Bachelors degree in 
mechanical engineering with honors in 1937 
and his Masters degree in 1939. In 1943 and 
1944 he was chairman of the ASHVE tech- 
nical advisory committee on cooling towers 
and has been, for the past three years, secre- 
tary of the heat transfer division of the Ameri- 
can Society of Mechanical Engineers. 


Third Army-Navy “E” Awarded 
Davey Compressor ‘Company 


aut H. Davey, president of the Davey 

Compressor Company, Kent, Ohio, has an- 
nounced that the plant has received the 3-star 
Army-Navy “E” pennant in recognition of 
continued outstanding war materials produc- 
tion, In addition, 14 members of the orgartiza- 
tion were presented with certificates of merit 
from the Offices of Scientific Research and 
Development for their contribution to the de- 
velopment and manufacture of very critical 
and important items of war equipment. 

Recipients of the special awards, presented 
by Lieut. E. B. Cooper, resident inspector of 
naval material, during a brief ceremony in the 
company plant on "ad 16th, were: Paul H. 
Davey, president ; S. V. Saginor, general man- 
ager ; W. W. W arner, chief engineer; L. O. 
Warner, production manager; H. A. Pratt, 
plant superintendent ; Evans, Frank 
MacKeigan, Raymond Kaliszewski, Fred 
Cone, William West, W. H. VanHorn, Fred 
Miller, Arthur Kaliszewski, and Joe Hoy. 

Davey Compressor Company is manufactur- 
ing its regular lines of portable and industrial 
compressors, portable electric power and light- 
ing units, heavy-duty truck power take-offs, 
and pneumatic saws, as well as several spe- 
cialized units, for the armed forces. 


South Bend Lathe Catalog Ready 


Se Benp LATHE Works’ newest catalog 
9-G, just off the press, illustrates in full 
color and completely describes its line of 9- 


inch engine lathes and toolroom lathes. Also 
shown are their 9-inch precision turret lathes 
which have one-half-inch coliet capacity. 
These models, according to the manufacturer, 
are well suited for the production of ‘small 
precision parts, for exacting toolroom work, 
and for general and specialized use in ma- 
chine, maintenance, repair, and laboratory 
shops for the working of all metals, plastics, 
and other machineable materials. Lathe tools, 
accessories, motors and controls, and attach- 
ments for special classes of work are illus- 
trated and described in detail. 

A copy of this 36-page catalog will be mailed 
upon request to South Bend Lathe Works, 374 
FE. Madison street, South Bend 22, Indiana. 


Aeroil Changes Name 


A’ sROIL Propucts Company has been adopted 
as the new name of the organization for- 
merly known as “Aeroil Burner Company” of 


West New York, New Jersey, a leading manu- 
facturer of oil-fired industrial equipment since 
1917 and in recent years also in the gas-fired 
and electrically- heated equipment fields, 


Receives Second Army- 
Navy “Rh” 


fm Vita-Var Corporation, paint manufac- 
turers of Newark, New Jersey, have won 
for the second time the Army-Navy “E” pro- 
duction award for * ‘meritorious services on the 
production front.’ 

Since the beginning of the war, the Vita- 
Var Corporation has been devoting the major 
part of its research and production facilities to 
special paints, which render clothing, equip- 
ment, and supplies flame proof—water proof— 
proof against rain, mud, and sleet—proof 
against the fungus of the jungles. 


New Jack Maintenance and 
Repair Manual Ready 


U sers of lever and hydraulic jacks will find 
practical help on their maintenance and 
care in the new 48-page repair and maintenance 
catalog No. 45, just issued by Templeton, 
Kenly & Co. 

The repair parts for the various types and 
sizes of Simplex jacks are illustrated and 
listed. A complete list of interchangeable parts 
for Simplex jacks is included. This book not 
only facilitates the ordering of replacement 
parts, but also presents, with suitable illustra- 
tions, suggestions for the maintenance, lubrica- 
tion, and repair of Simplex jacks. 

The types of jacks covered include auto- 
matic lowering, mine timbering, car siding, 
geared, cable reel, cable tensioning, pole pull- 
ing, mine post pulling, pull rod, track, pipe 
pulling and pushing, journal, rail pulling and 
expanding, push and pull, mine roof, and hy- 
draulic jacks. 

The Simplex repair and maintenance catalog 
No. 45 may be obtained by writing Templeton, 
Kenly & Co., 1020 S. Central avenue, Chi- 
cago 44, Illinois. 


$21,000,000,000 Construction 
Programs Announced 


Papen ae go programs that have been an- 
nounced by private enterprise and pro- 
vided for by the Federal government, which 
now total approximately $21,000,000,000, give 
an indication of the enormous amount of con- 
struction that will be needed after the war, H. 
E. Foreman, managing director of the Asso- 
ciated General Contractors of America, de- 
clared in discussing the outlook for the in- 
dustry. 

“Private construction programs that have 
been publicly announced total about $6,000,- 
000,000 and the public programs about $15,- 
000,000,000,” he explained. “Most of these pro- 
grams cover periods of from five to ten years. 

Utility companies have the largest program 
with a total of about $4,000,000,000 for mod- 
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“MERCURY SWITCHES BY MERCOID 
HAVE THE ENDURANCE OF PROVIDING 


MILLIONS 


OF “MAKES” AND “BREAKS” IN THE ELECTRICAL CIRCUIT 


THEY ASSURE FULL rss SED EXCLUSIVELY 
PROTECTION AGAINST = 2 IN ALL TYPES OF 
SWITCH TROUBLES MERCOID CONTROLS 


DA (Double Adjustment) 
Pressure Control 


BETTER AND MORE DEPENDABLE CONTROL PERFORMANCE 
INCLUDING MUCH LONGER AUTOMATIC CONTROL LIFE, 
FOR HEATING AND AIR CONDITIONING EQUIPMENT— ALSO 
FOR NUMEROUS IMPORTANT INDUSTRIAL APPLICATIONS 
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THE MERCOID CORPORATION, 4201 BELMONT AVENUE, CHICAGO 41, ILL. 
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INDUSTRIAL PROGRESS—( Continued ) 





Why dig through a 
PILE 
of Catalogs? 


in the COMPLETE line 


If you have a Penn-Union Catalog, you 
can instantly find practically every good 
type of conductor fitting. These few 
can only suggest the variety: 


Universal Clamps to take a 
large range of conductor sizes; 
with 1, 2, 3, 4 or more bolts. 


L-M Elbows, with compression units 

iving a dependable grip on both con- 

uctors. Also Straight Connectors and 
Tees with same con- 
tact units. 


Bus Bar Coase for installa- 
tion without drilling bus. Single 
and multiple. Also bus sup- 
ports—-various types. 


c Straight Connectors 
and Reducers, Elbows, Tees, Ter- 
minals, Stud Connectors, etc. 


Jack-Knife connectors for simple 
and easy disconnection of mo- 
tor leads, etc. Spring action— 
self locking. 


Vi-Tite Terminals for quick 
installation and easy taping. 
Also sleeve type terminals, 
screw type, shrink fit, etc. etc. 


Splicing Sleeves, Figure 8 and Oval, seamless tub- 
ing—also split tinned sleeves. High conductivity 
copper; close dimensions. 

Preferred by the largest utilities and 
electrical manufacturers—because they 
have found that “Penn-Union” on a fit- 
ting is their best guarantee of Dependa- 
bility. Write for Catalog. 


PENN-UNION ELECTRIC CORPORATION 
ERIE, PA. Sold by Leading Jebbers 


PENN-UNION 


COonrvowucrawnr FIirrin €. “ 











ernization and expansion, Construction pro- 
grams totaling about $750,000,000 have been 
announced by the automobile companies, $150. 
000,000 LF chemical and paper companies 
$300,000, by the theatrical industry and by 
colleges and universities, and about $260,000. 
000 by a miscellaneous group of productive in. 
dustries, he said. 

_In public construction, the U. S. Corps of 
Engineers has a flood control. and navigation 
program totaling about $4,800,000,000 and the 
Bureau of Reclamation is developing a $5.- 
000,000,000 program, he stated. 


G-E Appointments 


L H. Tayvor has been elected vice president 
e of the General Electric Credit Corpora- 
tion by its board of directors, according to an 
announcement made by President G.F. Mosher. 

Prior to his appointment Mr. Taylor was 
manager of the product service division of 
G-E’s appliance and merchandise department 
in Bridgeport, Connecticut, with responsibility 
for the development and extension of the com- 
pany’s national chain of factory-operated ap- 
pliance service centers. 

John H. Miller has been appointed to Mr. 
Taylor’s former position as manager of the 
product service division, Mr. Miller joined 
G-E at Schenectady in 1929 and, in 1935, was 
appointed as a traveling auditor. He moved to 
Bridgeport in 1941, where he was accountant) 
of the traffic appliance division. 


AGA Domestic Range Committee 
Plans “CP” Promotion 


COMPLETE “CP” dealer promotional pro 

gram designed to assist dealers in selling 
a greater volume of higher grade gas ranges 
postwar was put into final form by the interim 
committee of the AGA domestic range cem- 
mittee, at a meeting held in New York June 
27th and 28th. Consultants to the group were 
representatives of hardware, department 
stores, furniture, appliance, and L-P gas deal- 
ers. « 
In addition to a complete coordinated sales 
plan, basic recommendations for action on the 
part of manufacturers and gas utilities in- 
cluded regional dealer meetings, revival of the 
“CP” Ranger Club and the “CP” Ranger 
News. More than 8,500 gas range salesmen 
participated for prizes in the “CP” Ranger 
Club prewar. 

In the recommendations were included plans 
for close dealer-utility coéperation. Major pro- 
motional efforts will be directed at clock con- 
trol gas ranges built to “CP” standards. ; 

The interim committee was composed o! 
Wallace M. Chamberlain, who represented gas 
utilities ; Lloyd C. Ginn, promotion manager 0! 
American Stove Company, representing manu- 
facturers; Frank Williams, secretary AGA 
residential section; and James I. Gort 
AGAEM “CP” promotional director. The 
P gas industry was represented by Ross Re 
erts, Pyrofax division of the Union Ca 
& Carbon Chemicals Corporation, 


Mention the FortniGHt.y—It identifies your inquiry 


JULY 19, 1945 





> been 
$150,- 
anies, 
ind by 
0,000,- 


Ve in- 


rps of 
gation 
nd the 
a $5,- 


esident 
rpora- 
. to an 
[osher, 
r was 
ion of 
rtment 
sibility 
e CoMm- 
ed ap- 


to Mr. 
of the 
joined 
5, was 
ved to 


as deal- 


sd sales 
1 on the 
ties in- 
1 of the 
Ranger 
alesmen 
Ranger 


ed plans 
jor pro- 


july 19, 1945 


Public Utilities Fortnightly 





For years International Power has 
been a partner in the achievements 
of the construction industry. When 
the Pacific war is finally won, and 
International Power is again avail- 
able in needed quantity, it will play 
an important part in the great pro- 
gram of peacetime construction and 
reconstruction. 


International Power includes Trac- 
TracTors, Wheel Tractors, and 
Power Units, both Diesel and gaso- 
line. These time-tested, war-proved 


| INTERNATIONAL 
| MARVESTER 








tractors and engines bear the stamp 
of International Harvester’s years 
of engineering and manufacturing 
know-how. 

Plan now for your postwar power 
needs, even though the Armed 
Forces must still be given the major 
share of current tractor and engine 
production. Let the International 
Industrial Power Distributor analyze 
those needs with you and recom- 
mend the particular kind and size of 
International Power equipment your 
work calls for. 


INTERNATIONAL HARVESTER COMPANY 


180 North Michigan Avenue 


INTERNATIONAL 


Chicago 1, Iiinois 


POWER 
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PROFESSIONAL DIRECTORY 


* This Directory is reserved for engineers, accountants, rate experts, consultants, and 
others equipped to serve utilities in all matters relating to rate questions, appraisals, 
valuations, special reports, investigations, d2sign, and construction. > > > 





Tae American Arppraisat Company 
ORIGINAL COST STUDIES « VALUATIONS « REPORTS 





for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
NEW YORK WASHINGTON CHICAGO MILWAUKEE SAN FRANCISCO 
and other principal cities " 








DAY & ZIMMERMANN. INC. 
ENGINEERS 
NEW YORK PHILADELPHIA CHICAGO 


PACKARD BUILDING 








ELECTRICAL TESTING LABORATORIES, INC. 


Electrical and General Testing—Inspections—Research—Certification 


2 EAST END AVENUE AT 79th STREET, NEW YORK 21, N. Y. 
BUtterfield 8-2600 








onsex —— SFOTY, Bacon « Davis, anc. ners casns 


APPRAISALS 

















CONSTRUCTION 2 . ra 
VALUATIONS AND REPORTS 
NEW YORK PHILADELPHIA WASHINGTON CHICAGO 
~ 
GILBERT ASSOCIATES, Inc. 

ENGINEERS SPECIALISTS 
Steam, Electric, Gas, Hydro, POWER ENGINEERING SINCE 1906 Purchasing and Expediting, 
Designs and Construction, Serving Utilities and Industrials Rates, Research, Reports, 
Operating Betterments, Personnel Relations, 
Inspections and Surveys, Reading, Pa. Original Cost Accounting, 
Feed Water Treatment. Washington New York Accident Prevention, 








FREDERIC R. HARRIS, INC. 


Engineers Constructors Management 
Reports Appraisals Valuations 
NEW YORK 
Knoxville San Francisco Houston 
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Engineers WILLIAM 8S. LEFFLER Economists 
SPECIALIZING IN 
COST ANALYSIS—Unit Cost Determinations 
RATE RESEARCH — OPERATING REPORTS 


on 
ELECTRIC — WATER — GAS 
Utility Operations 
Neroton, Connecticut 








LOEB AND EAMES 


Public Utility Engineers and Operators 
Ice and Refrigeration 


Valuations, investigation reports, design and supervision of construction 


57 WILLIAM STREET NEW YORK 








CHAS. T. MAIN, INC. 
ARCHITECTS — ENGINEERS 
Power Surveys—lInvestigations—V aluations—Reports 
Steam, Hydro Electric and Diesel Plants 
Beston, Mass. se. Washington, D. C. 











J. H. MANNING & COMPANY 


120 Broadway, New York 


ore arora 
Business Studies Purchase—Sal Valuations 
New Projects Management Reorganizations 
Consulting Engineering Mergers 


Public. Utility Affairs including Integration 








PUBLIC UTILITY ENGINEERING & SERVICE 
CORPORATION 
CONSULTING ENGINEERS 
DESIGN OPERATIONS 
STEAM — HYDRAULIC — GAS 
231 S. LA SALLE ST., CHICAGO (4), ILL. 














——— 


SANDERSON & PORTER 
ENGINEERS AND CONSTRUCTORS 
Design and Construction of Industrials 
Reports and panded te Chaves 
in ion 
With Management Problems, Financing, Reorganization. 


Chicago Sen Freacisce 
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Sargent & Lundy 


ENGINEERS 
Steam and Electrie Plants 
Ostilities—Industrials 
Studies—Reports—Design—Su per vistoe 
Chicago 








STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * CONSULTING ENGINEERING * APPRAISALS 


BOSTON + NEWYORK «+ CHICAGO + HOUSTON «+ PITTSBURGH 
SAN FRANCISCO «+ LOS ANGELES 











WELSBACH ENGINEERING and MANAGEMENT CORPORATION : 
Utility Appraisals « Engineering ¢ Construction + Street Lighting Maintenance 


Consultants on All Phases Utility Operations 
General Office: 1500 Walnut St., Philadelphia 2 


_ 








The J.G. WHITE ENGINEERING CORPORATION 


Design—Construction—Reports—A ppraisals 
Consulting Engineering 








80 BROAD STREET 


NEW YORK 4, N. Y. 








ALBRIGHT & FRIEL, INC. 
Consulting Engineers 


Water, Sewage and Industrial Waste Problems 
Airfields, Refuse Incinerators & Power Plants 
Industrial Buildings 
City Planning Reports 
Laboratory 


1520 Locust Street 


Valuations 


Philadelphia 2 


BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and re 
ports, design and supervision of cen- 
struction of Public Utility Preperties 


4706 BROADWAY KANSAS CITY, MO 











BARKER & WHEELER, ENGINEERS 


DESIGNS AND CONSTRUCTION — OPERATING 
GETTERMENTS — COMPLETE OFFICE SYSTEMS — 
MANAGEMENT — APPRAISALS — RATES 


11 PARK PLACE, NEW YORK CITY 
36 STATE STREET, ALBANY, N. Y. 








EARL L. CARTER 
Consulting Engineer 


REGISTERED IN INDIANA, NEW YORK, OHIO. 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 
Public Utility Valuations, Reports and 
Original Cost Studies. 


910 Electric Building Indianapolis, Ind. 
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| Ww. C. GILMAN & COMPANY LUCAS & LUICK 
ENGINEERS ENGINEERS 
and DESIGN, CONSTRUCTION SUPERVISION, 


OPERATION, MANAGEMENT, APPRAISALS, 
FINANCIAL CONSULTANTS INVESTIGATIONS, REPORTS, RATES 


55 Liberty Street New York 231 S. LaSaie St., Cricaco 








JacKSON & MORELAND A. S. SCHULMAN ELgEctric Co. 
ENGINEERS Contractors 


PUELIC UTE. STIRS —=INDUST MALS TRANSMISSION LiNES—UNpeRGROUND Distri- 


RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION VALUATIONS BUTION — Power STATION — INDUSTRIAL — 
ECONOMIC AND OPERATING EPORTS COMMERCIAL INSTALLATIONS 


BOSTON NEW YORK $37 SoutH Dearsorn St. Cxicaco 


JENSEN, BOWEN & FARRELL | | Representetion in this Professional Directory 


. may be obtained at very reasonable rates. 
Engineers Kindly address inquiries to: 


Ann Arbor, Michigan ADVERTISING DEPARTMENT 
Appraisals - Investigations - Reports Public Utilities Fortnightly 
: in eonncetien, with mn —- 1038 Munsey Building 
e in rte: . rt Hy 
on evigiaal sent, security oom Washington 4,0. C. 





























DAVEY TREE TRIMMING SERVICE 


1846 1923 
JOHN DAVEY Ayy%" 
Founder of Tree Surgery 


DAVEY = =Profiteble Results, 


Beca maxi sul | per 

Tree TRIMMING dca yu ge —_ phn clo ~ 
FOR made especially for maximum activity snd 
capacity, maximum trace removal and shock 


LINE CLEARANCE resistance. Comparing cost, performance and 
savings, we believe Lavino Activated Oxide has 


no close rival. 


For more information about its remarkable 
record, just write a note on your letterhead to 


Mage sii Perey cos E. J. LAVINO AND COMPARY 
DAVEY TREE SERVICE 1528 Walnut St., Philadelphia 2, Pa. 
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HE overflow pipe, often silent 

and unsuspected, has been found 
hy experience to be one of the 
largest wasters of water. Running 
steadily, at low rates of flow, its 
leakage will not be registered on 
meters which are not maintained 
in good condition. If the meter will 
not operate on % of a gallon a 
minute, not an unusual leakage 
rate, over 10,000 gallons per 
month will go unaccounted and un- 
charged for. 


% 


wT 


C), unaccounted-for-water, pos- 


sibly more can be attributed to under- 
registration of meters than to any 
other single cause. 


This may be easily understood from 
the results of a survey in a city where 
meters were not removed from service 
until they became inoperative. From 
a typical residential street, 40 meters 
were removed .. . 36 of which would 
not even move on a flow of % gallon 
per minute. 


When you remember that 13% of 
all water passing through 54” meters 
is used at about 4 gallon per minute, 
you can readily see the importance of 
having your repaired meters register 
at least 90% at that rate of flow. 


Your Trident representative will be 
glad to give you the benefit of his ex- 
perience in connection with modern 
meter shop operation. 





NEPTUNE METER COMPANY, 50 West 50th Street « New York 20, N. Y. 
Branch Offices in CHICAGO, SAN FRANCISCO, LOS ANGELES, PORTLAND. ORE.. 
DENVER. DALLAS. KANSAS CITY. LOUISVILLE, ATLANTA. BOSTON. 

Neptune Meters. Ltd.. Long Branch, Ont., Canada 
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3PHASE, OIL he wt Seo cyclic, Ott-immersed 
m Self-cooted (Forced-air-covied 
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RM POWER TRANSFORMERST 





‘ a (Automanic of Mastuatl Fan Control) _ (4 P 
4 








THESE TRANSFORMERS 
PURCHASED “RIGHT O 
OF. THE HANDBOOK,’” 
SHOW THAT G.E.’SKIND: 
OF STANDARDIZATION 
IS ENTIRELY PRACTICAL 


HE mutual ‘beriefits gained 

from’ continually iniproved 
standard desighs are. no Jonger ia 
matter of abstract argument,*The 
list. of standard G-E_ transformer 
ratings. was. compiled. “after ; de- 
tailed study of industry require- 
ments, and purchases are being 
made with increasing frequency 
directly from that listing. 


Repetitive’ manufacture of 








RM-listed power transformers aré. now avail- 
able for circuits 66,000 volts.and below; 
667, to 5000 kva, single- -phase; 750 to 
10,000 kva, three-phase. 
































Four 750-kva RM-listed power transformers. 


these listed types saves time and” 
materials .in , helps 
us to deliver more. transformer ~ 
value “per dollar, and with less” 
likelihood of delay. In the long» 
run, repetitive manufacture 
means lower apparatus prices, Eas 
and lower .investment™ ; ; 
you. : 
In the..future, we : 
expand the range of.pc 
paratus available in * 
types atid, sizes. You 
it pays..to. make < 
Manufactiire’”” your chi 
ever -.possible.. .Gendi iether ¢ 
Company, Schenectady: 5, No} 








